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EDITORIAL

QATAR: THE REGION'S MOST
INVESTMENT DESTINATION

Tariq Al-Khalaf

Director of the Public Relations & Dear Readers,
Communications Department
Ministry of Commerce & Industry

atar has succeeded in showcasing itself as an

ideal destination for business and investment

regionally, owing to its economy's strength,

diversity, and competitiveness, as well as its

advanced ranking in various global indicators

and reports. Legal, investment, and business
infrastructure reforms have created ideal incentives to
support business growth and to boost investors' access to
suitable investment opportunities.

The incentive package was not limited to foreign investors,
as it was also allocated for local investors. The incentive
package included facilitating business establishment proce-
dures and offering promising investment opportunities to
the private sector, thus enhancing its role in developing the
national economy.

Enhancing the Legislative Environment

Qatar has sought, in this regard, to create an integrated
investment environment. It has passed a number of new
laws with the aim of highlighting itself as a preferred desti-
nation for foreign direct investment (FDI), strengthening
the local market, and supporting the national economy.

Law No. 1/2019 on Regulating
Non-Qatari Capital Investment

in Economic Activity was passed

to promote economic development and
attract foreign investment in all
economic and commercial activities
and sectors in Qatar.

In this context, Law No. 1/2019 on Regulating Non-Qa-

tari Capital Investment in Economic Activity was passed
to promote economic development and attract foreign
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COMPETITIVE AND DEVELOPED

investment in all economic and commercial activities and
sectors in Qatar.

The law provides non-Qatari investors with several invest-
ment incentives, including the following:

- Necessary lands may be allocated for the benefit of
non-Qatari investors to establish an investment
project, by means of lease or usufruct, as per the
pertaining legislation in force.

- Non-Qatari investment projects may be exempted
from income tax in accordance with the controls and
procedures and for the periods stipulated in the
Income Tax Law.

- Non-Qatari investment projects are exempted from
customs duties on imports of machinery and equip-
ment necessary for their establishment, and non-Qa-
tari industrial investment projects are exempted from
customs duties on imports of raw and semi-manufac-
tured materials needed for products that are not
available in local markets.

- Non-Qatari investors may transfer their investments
to and from abroad without delay, and these transfers
include investment proceeds, sale/liquidation proceeds
of all or some of their investments, proceeds of sums
resulting from settling investment disputes, and any
compensation due to them.

The new PPP Law entails directing
government agencies to adopt a new
approach and a modern vision for
managing national projects in a way
that supports implementing these
projects efficiently and effectively
and enhances their sustainability

at the lowest possible cost.

As a culmination of the fruitful, constructive cooperation
between the public and private sectors, Law No. 12/2020
on Regulating Public Private Partnerships was issued to
develop the capabilities of Qatari private sector companies,
encourage competition, as well as enhance their role and
contribution to economic development. The new PPP Law
entails directing government agencies to adopt a new
approach and a modern vision for managing national
projects in a way that supports implementing these projects
efficiently and effectively and enhances their sustainability
at the lowest possible cost.

In this context, Qatar has launched several investment
opportunities in a number of vital sectors, to implement,
build, finance, operate, and manage the various State facil-
ities and sustainable development projects in partnership
between the public and private sectors. This approach
includes the education, health, and tourism sectors.
Recently, investment opportunities were offered to develop
three beach resorts in Qatar, namely Fuwairit, Ben Ghanem,
and Ras Abroug.

Supporting the Business Environment
by Developing Services and Facilitating
Procedures

In parallel to these steps, the State has worked on devel-
oping the business environment and facilitating doing
business across Qatar as well as creating a stimulating
investment environment for SME owners and entrepre-
neurs by introducing a number of targeted initiatives,
including launching the Single Window platform to provide
a large number of integrated services giving investors
access to 19 government agencies through a single portal.

The Single Window platform plays an integral role in
assisting investors throughout the company establishment
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The Single Window platform plays

an integral role in assisting investors
throughout the company establishment
process, from planning to registration,
and finally obtaining the necessary
licenses through a smart electronic
interface.

process, from planning to registration, and finally obtaining
the necessary licenses through a smart electronic interface.

Additionally, Qatar has provided investors with the oppor-
tunity to capitalize on the advanced infrastructure, to
enhance the competitiveness of their products and services
in the local markets, and expand to the regional and global
markets with the help of the Qatar Airways fleet, which
includes more than 250 aircraft, connecting the State of
Qatar with about 160 destinations worldwide, through
Hamad International Airport, one of the best airports in the

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #02

region. Hamad Port, which plays a pivotal role in linking
Qatar with the most prominent global economies through
direct trade routes, has supported the country's position as
a transit and departure point to more than 40 ports on 3
continents around the world.

Qatar ranked 17™ globally according
to the World Competitiveness Yearbook
2021.

Undoubtedly, Qatar is persistent in its efforts to support the
economy and increase its competitiveness and flexibility.
These efforts have been marked by several global indicators,
the most prominent of which is the Competitiveness Index,
in which Qatar ranked 17" globally according to the World
Competitiveness Yearbook 2021. Qatar also ranked globally
in several other indicators in the report including 11 in
economic performance, 6" in governmental efficiency, 3 in
entrepreneurship, and 15 in the business sector efficiency.



Law No. (12) of 2020 on regulating the partnership

between public and private sectors

Public-Private Partnership (PPP) represents an agreement between the
government and the private sector to implement and finance works or
:provide services, according to one of the following systems

) g3
Allocation of land, Build, Operate and Build, Transfer and
through rent or license Transfer System (BOT) Operate System (BTO)

to use, for development
by the private sector

"4
- ¢ '
= ]
L
Build, Own, Operate and Operate and Maintenance Any other system
Transfer system (BOOT) System (OM) approved by the Council

of Ministers, upon the
proposal of the Minister

The law on regulating the Public-Private Partnership (PPP) is aimed at:

Bolstering the capabilities of private Qatari companies, encouraging competition, and
enhancing the role and contribution of these firms to the national economic development.
Directing government agencies to embrace a modern vision in managing national projects to
ensure their effective and efficient completion, and enhance their sustainability at the lowest
possible costs.
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Recent Changes to the
Commercial Companies Law

his article discusses recent changes to
the Commercial Companies Law
introduced by Law No. 8/2021 Amending
Certain Provisions of the Commercial
Companies Law Promulgated by Law
No. 11/2015.

The Commercial Companies Law is the
driving force of business and is the key

to keeping pace with economic growth

of countries around the world. Through
this Law, the legislator has ensured Qatar’s
competitivity and has developed a means
for facilitating investment in Qatar. The
Law incorporates a number of key points,
namely increasing the founders’ percentage

of subscription to the company capital,
amending the provisions on the Board of
Directors, and adding the notion of preferred
shares to the Law.

The legislator has also added paragraphs

to certain articles of the Law, notably those
reaffirming the commitment to exclude
any activities that bend or circumvent the
Law. The legislator has likewise worked

on combating money laundering and the
financing of terrorism to allow companies
in Qatar to operate securely and smoothly,
away from any intentions that may have an
adverse impact on the economy of Qatar
and the world.

Buthaina Ali Al Hail

Legal Specialist
Ministry of Commerce and Industry

Introduction

The Commercial Companies Law is the main engine of business and
the basic reference for every commercial activity, hence the need for
its constant revision to keep pace with internal and international
changes in business. Qatar is witnessing significant economic deve-
lopment and is working on creating a robust multisource economy
that does not rely exclusively on oil without other investment,
economic wealth, and scientific knowledge.

In this context, the country has amended the Commercial Companies
Law to keep pace with Qatar's economic growth and with investment
requirements globally.

Law No. 8/2021 Amending Certain Provisions of the Commercial
Companies Law Promulgated by Law No. 11/2015 aims:
® to promote capital flow and international competitiveness in
the establishment of companies;
{0 eliminate obstacles and to facilitate procedures for inves-
tors in a bid to draw in investment projects:
eand improve Qatar's position in international investment
reports.

The Law also adds new provisions to meet AML/CFT requirements as
promulgated by Law No. 20/2019 and to implement standards of
governance, namely transparency and disclosure.

The Law amends 28 articles and adds 10 new articles and paragraphs,
which we will comment on below.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #02

lp

7




FEATURES

A. AMENDED ARTICLES

I. Raising the Founders’ Subscription to the Company
Capital

Article 76 of the Commercial Companies Law has been amended as

follows:'
“The founders shall subscribe to not less than 20% and not
more than 70% of the shares in the capital of the company. No
founder may subscribe to the shares offered for subscription
in the incorporation phase. The founders shall provide the
administration, before inviting the public for subscription,
with a certificate from the bank to the effect that they have
deposited in the company's account the amounts equivalent
to the value of the shares to which they have subscribed as
founding partners, and the draft statement of the invitation
for subscription to be prepared by the founders in accordance
with the provision of Article 77 of this Law.”

Thus, the Qatari legislator has raised the founders' subscription to
the capital to 70% compared to a maximum of 60% prior to the
amendment. Such an increase consolidates the founders' control
over the company.

Il. Amendments to Provisions on the Board
of Directors

Article 97 of the Commercial Companies Law has been amended by
the addition of the following paragraphs:?
“(...) One third of the members of the Board of Directors of the
public shareholding company shall be independent, and the
majority of the Board members shall not be fully dedicated to
the management of the company or receive any remuneration
therein. The company's statute may include allocating one or
more Board seats to represent the minority in the company,
and another to represent its employees.
The governance system issued by the Authority or Qatar
Central Bank, as the case may be, shall determine the cases
that run counter the independence of members.
Independent members and members representing the compa-
ny's employees shall be exempted from the requirement to
hold or own the company shares stipulated in Clause (3) of this
Article.

If @ member of the Board of Directors no longer fulfils any of
these conditions, he shall no longer be deemed a member from
the date on which he ceases to fulfil the condition.”

The added paragraphs reinforce the rules of governance within
companies, wherein one third of the members of the Board of
Directors should be independent, and the majority of the Board
members should not be fully dedicated to the management of the
company, meaning that they may not simultaneously sit on the
Board of Directors and hold executive management positions in the
company for remuneration. The statutes of public shareholding
companies may also allocate one or more Board seats to represent
the minority in the company and another one to represent the
company employees.

These amendments aim to ensure compatibility between the
Regulation of the Board of Directors of Qatar Financial Markets
Authority Decision No. 5/2016 on the Issuance of the Governance
System of Companies and Legal Entities Listed on the Main Market
on the one hand and the Commercial Companies Law on the other, in
respect of the regulation of public shareholding companies (Article 1
through Article 7).

1. Law No. 8/2021, art. 3.
2. Ibid.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #02

The aforementioned Decision by the Authority stresses the impor-

tance of governance in its Preamble:
“Governance is one of the most important management and
control systems of companies in general, and of listed share-
holding companies and other legal entities in particular.
Governance instils the principles of good management,
the delineation of the functions and responsibilities of
the Board of Directors, the senior executive management and
the employees of the company, justice and equality among
stakeholders, productive control and risk management,
transparency and disclosure, the regulation of stakeholders'
rights as well as the development and advancement of society.
This in turn improves overall performance of companies and
inevitably leads to achieving the true meaning of upholding
public, company and stakeholder interests over any other
interest.”

There is no doubt that compliance with governance rules draws in
local and foreign investors.

Law No. 8/2021 also amended Article 108 of the Commercial

Companies Law as follows:*
“Neither the Chairman nor the members of the Board of
Directors nor the members of the senior executive manage-
ment may participate in any activity competing with the
company, or trade for their own account or for others in one of
the branches of the company's activity unless with the
approval of the General Assembly, otherwise the company may
claim compensation therefrom or consider such operations as
executed for its own account.”

The foregoing amendment places emphasis on equality and transpa-
rency and prevents the Board's exploitation of the company for
personal interests, as neither the Chairman nor the members of the
Board may compete with the company nor trade for their own
account or for others in any branch of the company's activity unless
they obtain the approval of the General Assembly. If this provision is
violated, the company may institute legal proceedings against the
Board members or the executive management members to claim
compensation for the damage it suffered as a result of such activities
or it may consider the operations carried out by such members as
executed for its own account.

The prohibition from participating in
any competitive activity now includes
senior executive management members.

It is noteworthy that the prohibition from participating in any
competitive activity now includes senior executive management
members as detailed in Article 109, which sets the following condi-
tions and provisions:
“1- Each of the Chairman and members of the Board of
Directors and the members of the senior executive manage-
ment shall disclose to the Board any interest, whether direct or
indirect, that he would have in the transactions and deals
taking place for the company's account, and the disclosure
shall include the type, value and details of those deals
and transactions, the nature and extent of his interest and a
statement of the beneficiaries.
2- If the total value of the transactions and deals provided in
the preceding clause is equal to or more than 10% of the

3. Law No. 8/2021, art. 4.
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market value of the company or the value of the company's net
assets according to the latest financial statements announced,
whichever is lower, and unless the statute provides for a lower
percentage, the General Assembly's prior approval shall be
obtained after those transactions and deals are evaluated by
the auditor. The auditor's report shall be submitted to the
General Assembly, provided that it includes the type and details
of those transactions and deals, their value, the nature and
extent of the interest, the stakeholder and a statement of
whether they are set in accordance with market prices and on
a purely commercial basis. The approval shall be renewed
annually if these transactions and deals are of a periodic
nature.

3- None of the stakeholders stipulated in Clause (1) of this
Article may attend the sessions of the General Assembly or the
sessions of the Board of Directors wherein the subject related
to them is discussed or may vote thereon.

4- In the event that any of the persons stipulated in Clause (1)
of this Article violates the provisions thereof, he shall be
dismissed from his position or job in the company and he shall
not be entitled to run for membership in the Board of Directors
of any other company or to assume any position or job in the
senior executive management therein, for a period of one year
from the date of issuance of the dismissal decision.

5- Without prejudice to the rights of bona fide third parties, as
a result of the violation of the provisions of this Article, the
shareholders may be required before the competent court to
invalidate the deals or transactions and impose upon the
violator the compensation determined by the court in the
event of non-disclosure. They may also claim compensation
for mismanagement or for the Board members' breach of their
obligations regardless of the invalidity of the deals or transac-
tions in the event that the terms of the deals or transactions
are unfair or harm the interests of the shareholders. In any
case, the violator shall be required to pay the company any
profit or benefit he gained from such operations.

6- Shareholders who hold not less than 5% of the company's
capital may have access to the papers and documents related
to the deals or transactions to which the provisions of this
Article apply, and they may obtain copies or extracts thereof.
The Board of Directors shall enable them to access those papers
and documents, or to obtain copies and extracts thereof, as the
case may be.

7- The listed companies shall disclose to the Authority the
transactions and deals referred to in Clause (2) of this Article,
and the details, nature and extent of interest of the persons
indicated in Clause (1) of this Article, pursuant to the
Authority's procedures.”

Ill. Holding General Assemblies

Article 121 has been amended as follows:*

“The Board of Directors shall address an invitation by elec-
tronic means to all the shareholders to attend the General
Assembly meeting, on the website of the financial market, and
the website of the company, if any, and by announcing the
meeting in a local daily issued in Arabic, or by any other means
of publication.

The announcement shall be made at least twenty-one days
prior to the date set for the General Assembly meeting, (...)."

The first paragraph of Article 133 has been likewise amended as
follows:®

"Voting in the General Assembly shall be done in the manner
specified by the statute of the company. The shareholder's
participation in the deliberations of the General Assembly and
his voting therein may be made electronically, pursuant to the
controls set by the Ministry and in coordination with the
Authority (...)."

Through the foregoing amendments, the legislator has extended the
period for announcing the meeting of the General Assembly from 15
days to 21 days to allow the completion of the required data, docu-
ments and papers under Article 128, in a bid to facilitate procedures
within companies and to avoid any issues that may arise as a result
of the short period for announcing the General Assembly meeting.

The amendments have also made it
possible to hold General Assemblies
using modern technology pursuant to
the controls set by the Ministry of
Commerce and Industry, thus allowing
shareholders to take part in the
deliberations of the General Assemblies
and to vote electronically.

We also note the trend towards the use of modern technology in
holding General Assemblies following the COVID-19 pandemic. The
amendments have also made it possible to hold General Assemblies
using modern technology pursuant to the controls set by the Ministry
of Commerce and Industry, thus allowing shareholders to take part in
the deliberations of the General Assemblies and to vote electronically.
The Qatari legislator is striving to keep pace with economic advance-
ment that helps shareholders assume their functions in a smoother
and easier manner, and this new provision is a concrete step that will
improve the speed and accuracy of the workflow of General
Assemblies and reduce the costs of holding them.

IV. Preferred Shares

Article 152 has been amended as follows:®
“The capital of the company shall be divided into equal shares
with a nominal value of not less than one riyal and not more
than one hundred riyals each. The issuance expenses may not
exceed 1% of the nominal value of the share.
The company's statute may grant some privileges for a class
of shares in terms of voting, dividends, realization value or
otherwise, provided that shares of the same class are equal in
rights, privileges and restrictions.
The rights, privileges or restrictions related to a class of shares
may not be modified except by a decision of the extraordinary
General Assembly, and with the approval of two thirds of the
holders of the class of shares to which such modification
relates.
The controls and conditions for the preferred shares and the
rules and procedures for their conversion into common shares
and their amortization by the company shall be issued by a
decision of the Minister."

4. Law No. 8/2021, art. 3.
5. Ibid.

6. Ibid.
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Preferred shares enable the doubling
of dividends without granting the right
to vote, or the doubling of votes per
share while reducing dividends,

or modifying the rights associated with
the share in respect of the realization
value.

This article introduces a new system to the Commercial Companies
Law that was previously nonexistent. The Law now tackles the issue
of preferred shares, which are a novelty on the Qatari securities
market, and whose presence and approval involves a variation of the
rights associated with shares. Preferred shares enable the doubling
of dividends without granting the right to vote, or the doubling of
votes per share while reducing dividends, or modifying the rights
associated with the share in respect of the realization value, taking
into account that the introduction of preferred shares requires a
specific provision in the statute of the company. This in turn calls for
an extraordinary General Assembly to amend the statutes of the
company by deciding certain privileges for a class of shares in respect
of voting, dividends, realization value or other rights. Moreover,
the privileges related to a class of shares may only be modified by
decision of the extraordinary General Assembly with the approval
of two-thirds of the holders of the class of shares to which such
modification relates.

That being said, the foregoing is without prejudice to the rule of
equality among shares in respect of the rights they confer, as such
rule applies to shares belonging to the same class. Thus, ordinary
shares confer the same rights to all their holders and so do preferred
shares.

The requirements for preferred shares and the procedures for their
conversion into ordinary shares are determined by decision of the
Minister.

V. Requesting an Order to Inspect the Company
by the Minister

Out of caution and to ensure that investors are treated with transpa-
rency and credibility and that they are provided with a safe invest-
ment environment, the Qatari legislator amended Article 330 of the
Commercial Companies Law by entitling investors who hold up to
10% of the shares in a shareholding company, limited liability
company or partnership limited by shares to require the inspection of
the company by the Minister in the event of serious breaches that
may be imputed to the members of the Board of Directors or the
auditors, whereas such right was previously granted to holders of
20% of the shares in these companies.
“Shareholders or partners who hold 10% of the capital
of a shareholding company, limited liability company, or
partnership limited by shares may request the Minister to issue
an order to inspect the company for any serious breaches
imputed to the members of the Board of Directors and
the auditors in the course of the discharge of their functions
under the law or the statute of the company, whenever there
are reasons for assuming the existence of such violations.”

This amendment undeniably proves the legislator's readiness to
create a safe environment for the investor, free from injustice or
fraud so as to boost the investor's confidence to expand investments
in the economy, which is exactly the goal of Qatar.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #02

B. IMPORTANT ADDITIONS

The legislator added new provisions to the Commercial Companies

Law, notably Article 18bis, which stipulates the following:
"For the purposes of fulfilling the AML/CTF requirements
provided in the Law on Combating Money Laundering and
Terrorism Financing referred to here-above, the Minister shall
issue regulatory decisions specifying the following:
1- The data, documents and records of commercial companies
thatshall be kept, the manner of accessing them at the compa-
ny's headquarters, the mechanism for their submission to the
Ministry, their registration or their annotation in the
Commercial Register.
2- The procedures and periods for keeping the records
and documents related to the commercial company or its
liquidation, with the company or the liquidator, as the case
may be, and the Ministry.
3- The mechanisms and controls for publishing the data and
documents of commercial companies.
4- The procedures for disclosure by the acting partner or the
acting manager on behalf of their principals to the commercial
company and the Ministry.”

Through this article, the legislator demonstrates Qatar's determination
to combat money laundering and financing of terrorism and stipulates
the prosecution of whoever abuses the commercial and economic
activity in Qatar for such purposes, hence the stipulation for
specific regulatory decisions to be issued by the Minister towards
the fulfillment of the requirements set out in the Law on Combating
Money Laundering and Terrorism Financing. This ensures the smooth
and safe workflow of companies far from any intentions that may
adversely affect the economy of Qatar and the world. Qatar condemns
money laundering and financing of terrorism and spares no effort
to limiting their spread and keeping the country's economic
environment safe for investment and trade alike.

The legislator has also added a second paragraph to Article 119 as
follows:
“lt may be stipulated in the company's statute that the
memobers of the Board of Directors shall receive a lump sum in
the event that the company does not earn any profits, in which
case the approval of the General Assembly shall be required,
and the Ministry may set an upper limit for this amount.”

Receiving a lump sum in the situation
where the company does not earn any
profits is conditional upon a provision
to this effect in the company’s statute
in addition to the General Assembly’s
approval.

The legislator has added this paragraph in appreciation of the efforts
of the members of the Board of Directors in the management of the
company. However, receiving a lump sum in a situation where the
company does not earn any profits is conditional upon a provision to
this effect in the company's statute in addition to the General
Assembly's approval. The Ministry may set an upper limit for this
amount, provided that the Minister only intervenes if there is an
abuse in the application of the article, namely the approval of the
disbursement of a large amount that may be detrimental to the
company and the shareholders.
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Article 161 bis stipulates the following: "It shall be prohibited to own
the shares of a public shareholding company by any subsidiary
company.”

Furthermore, Article 265(2) stipulates that “subsidiaries of a holding
company may not own shares in that holding company.”

In both cases, the legislator aims to exclude any activity that is likely
to bypass or circumvent the imperative provisions of the Commercial
Companies Law, by prohibiting subsidiary companies from owning
shares in the shareholding company or the holding company. The
reason behind this prohibition is that such ownership allows the
shareholding company or the holding company to own its shares
indirectly by establishing shell companies, in violation of the
Commercial Companies Law that set out in Article 201 through
Article 204 on capital reduction the conditions for a company's
acquisition of its shares.

Lastly, the legislator added a second paragraph to Article 329(2) as

follows:
“Notwithstanding any other law, the plaintiff shareholder
shall have the right, in lawsuits related to the violation of the
provisions of Article 109 of this Law, to request all documents
related to the deals and transactions referred to in said Article,
whatever the documents may be, whether they are in the
possession of the company, a member of its Board of Directors,
members of the senior executive management, the company
or person dealt with or any third party involved in the deals or
transactions. The plaintiff shareholder shall have the right to

BIOGRAPHY

question the defendants, the witnesses and the parties
involved in the lawsuit.”

Through this paragraph, the legislator ensures effective protection
for shareholders in all lawsuits related to the provisions of Article 109
to maintain credibility and transparency. A plaintiff shareholder may
have access to all the documents listed in Article 329 to enable the
shareholder to file lawsuits against the Board or executive manage-
ment members and thus uphold shareholder rights.

C. CONCLUSION

To conclude, the amendments and additions to the Commercial
Companies Law express the legislator's resolute commitment to
promote a safe economic environment for business in Qatar, so as to
provide a fertile ground where local and foreign investors can
conduct their activities and where the economic growth keeps pace
with the country's developed areas such as construction, health and
education.

Moreover, the legislator upheld the rights of investors and company
owners by reinforcing the rules of governance and facilitating
modern communication by electronic means, not to mention that
such amendment also aims to fight modern economic crimes, inclu-
ding corruption and money laundering, by preventing and addressing
them. These amendments will strengthen Qatar's Commercial
Companies Law by making it more reliable and less prone to any
issues that may arise.
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The Arbitration of Disputes
Related to a Company’s

Memorandum

hen resorting to arbitration to resolve

disputes arising from the Memo-
randum of Association of a commercial
company, we are faced with legal and
practical problems concerning the subject-
matter of the dispute and the arbitration
proceedings. The problem lies in the fact that
the actions arising from the Memorandum
of Association of a commercial company
may relate to the public order of the State,
thus making it necessary for the partners to
identify the subject of the dispute submitted
to arbitration, and to distinguish the matters
that may be arbitrated so as to avoid the
annulment of the arbitral award if rendered

of Association

in non-arbitrable matters. This would also
require caution on the part of the arbitral
tribunal in the course of adjudicating the
dispute, to render a valid and enforceable
arbitral award. Procedurally, the problem
manifests itself in cases where an action is
brought against parties related to the dispute
arising from the Memorandum of Associ-
ation of the company but who have not
signed the arbitration agreement, or where
the arbitral award has an effect on persons
other than the parties to the proceedings.
This article will discuss these issues and will
propose practical solutions to the questions
they raise.

Sarrah Elnour ElJaili

Associate
Hamad Al-Yafei Law Firm

Introduction

Disputes that arise among the partners or shareholders of commer-
cial companies, or among the partners and the management of such
companies, generally pertain to the company's internal relationships,
which are private in nature and do not affect the public interests of
the State. These disputes can include:

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #02

® actions for annulment against decisions issued by the
General Assembly;

® actions arising from the sale of shares;

® shareholder actions against the Board of Directors;

® actions for dismissal of a partner;

® actions for liquidation; and

e actions for the annulment of the Memorandum

of Association.

These are commercial disputes that fall within the broad scope of
arbitrable disputes, in accordance with Law No. 2/2017 on the
Issuance of the Law of Arbitration in Civil and Commercial Matters
(also referred to herein as the "Arbitration Law")." That being said,
such disputes, and the awards rendered thereon, may affect third

1. SeeLaw No. 2/2017, art. 7(1) art. 2(3).
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parties, owing to the nature of the company's Memorandum of
Association, which establishes an entity independent from the
partners, and which entity may enter into contracts and interacts
with third parties.

If such disputes revolve solely around
vested interests among partners,
their arbitrability is indisputable in
principle. However, the question may
become debatable if we take into
account that these disputes have an
effect that extends beyond the parties
to third parties.

If such disputes revolve solely around vested interests among
partners, their arbitrability is indisputable in principle. However, the
question may become debatable if we take into account that these
disputes have an effect that extends beyond the parties to third
parties (who are not a party to the arbitration agreement included in
the Memorandum of Association or in the bylaws of the company)
and that these disputes are governed by imperative provisions of the
law that suggest their connection with the public order of the State
in a manner that prevents their exclusion from national courts'
jurisdiction. At the procedural level, the following fundamental
question surfaces: How is arbitration (which is characterised by its
relativity in respect of the parties thereto) possible in matters whose
effects apply to third parties? In this spirit, this article will be divided
into two sections that will tackle a number of legal and practical
issues in the context of the Qatari law.

Arbitrability of Disputes
Arising from the
Memorandum of Association

The Qatari legislator has allowed arbitration in all commercial
disputes in principle, as provided in the broad definition of the arbi-
tration agreement under Paragraph (1) of Article 7 of the Arbitration
Law.? This is also understood from the legislator's description of
commercial arbitration as that resorted to in a dispute over a legal
relationship of commercial nature, be it contractual or non-contrac-
tual, including commercial, investment, financial, banking, industrial,
insurance, tourist or other economic transactions, in accordance with
the provisions of Paragraph (3) of Article 2 of the Arbitration Law.

2. Article 7(1) of the Arbitration Law stipulates: “The arbitration agreement shall refer
to an agreement among the parties, whether they are legal or natural persons with legal
capacity to enter into contracts, to resort to arbitration, for adjudicating all or some

of the disputes that have arisen or that may arise among them in relation to a specific
legal relationship, whether contractual or non-contractual. The arbitration agreement
may be separate or it may take the form of an arbitration clause included in a contract.”

Based on the above, it may be agreed in principle to arbitrate in
disputes thatarise from or related to the Memorandum of Association,
because they can be qualified as resulting from economic transac-
tions, not to mention that they fall under Paragraph (1) of Article 7 of
the Arbitration Law.

However, it is necessary to point out Paragraph (2) of Article 7 of the
Arbitration Law that provides for an exception to the broad scope of
arbitrable disputes:

“Matters that may not be reconciled may not be arbitrated.”

Therefore, we must ask whether disputes arising from the
Memorandum of Association of commercial companies may fall
under such an exception.

The Arbitration Law does not include a special provision on irreconci-
lable and thus unarbitrable issues. Therefore, the reference on the
matter is the law regulating reconciliation, namely the Civil Code.?
Article 575 of the Civil Code stipulates:
“Matters relating to personal status or public order may not be
reconciled. However, the financial rights derived from personal
status or arising from the perpetration of a crime may be
reconciled.”

We pause at this article, since the relation between disputes relating
to the Memorandum of Association of a commercial company and
public order is questionable, as most legislative texts regulating the
Memorandum of the Company constitute imperative provisions.*
According to certain jurisprudential and judicial trends, issues
governed by imperative provisions fall outside the scope of arbitra-
tion, since a imperative provision is non-derogable. As such, the
subject of the provision is deemed to be a matter of public order.®
This implies the assumption that the subject of the non-derogable
provision is protected and controlled by the legislator, hence its
relation to public order; thus, its application falls under the sole
control of the judiciary. For instance, the French Court of Cassation
ruled that the legal texts related to taxes on commodities affect
public order by their nature, and thus it may not be agreed to
arbitrate any dispute related to the interpretation or application of
the legal texts on taxation as this is a matter of public order.®

However, modern trends in arbitration lean towards the disappea-
rance of previous trends that attach substantive imperative provi-
sions to public order in a way that does not allow arbitration. We
could not find examples in Qatar's judicial practice, so we used
instances from the Egyptian judiciary for guidance. The Cairo Court
of Appeal passed a decision in an action for the annulment of an
arbitral award (Arbitration Case No. 439/2005 by Cairo Regional
Centre for International Commercial Arbitration on 5 April 2007, in
Action for Annulment No. 119 of 124, Judiciary, Commercial
Arbitration, Cairo)” wherein it established the following principle:
“Not all imperative rules are related to public order. Some
delimit the order and prohibition included therein without
expressing any of the general aspects of the group or the pivots
of the State, but their enactment is intended to give certain
vested interests preponderance over others of the same kind
[...] In some cases, public order does not preclude the role of the

3. Law No. 22/2004 on the Issuance of the Civil Code.

4. The rules of law are divided into imperative provisions and complementary
provisions. Imperative provisions, also known as jus cogens, are those texts that are
obligatory for all, and no agreement contrary thereto may be made, while in the case
of complementary provisions, the parties may agree the contrary.

See Abdul Hay Hijazi, Introduction to the Study on Legal Sciences According to the
Kuwaiti Law, A Comparative Study (Kuwait University Press, 1972) at 231, Para. 165.

5. Fathi Wali, Arbitration Law in Theory and in Practice (Monshaat Al Maaref,
Alexandria, 1% Edition, 2007) at 127, Para. 60.

6. Ibid.

7. Ruling of Cairo Court of Appeal, 7" Circuit, Case No. 119 of 124, Judiciary,
Commercial Arbitration, Issued on 2 February 2010 (unpublished).
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will but it denies the resolution of the dispute related thereto in
a manner that goes against its rules. Hence, the legal require-
ment is that arbitration should not produce results which
contradict public order.”

This principle connotes that substantive matters calling for the appli-
cation of imperative provisions are not considered matters of public
order in such a way that they cannot be arbitrated. However, arbitra-
tion in such matters places on the arbitral tribunal the responsibility
to pass an award in accordance with these imperative provisions, and
to adjudicate the matter in conformity therewith and not contrary to
them. For instance, the arbitral tribunal may examine any claim
arising from the Memorandum of Association of a company, but it
may not apply legal texts to the subject matter of the dispute that are
contrary to the legal imperative provisions of the Commercial
Companies Law; otherwise, its award will be subject to annulment.?

In the same ruling, the Egyptian judiciary put an end to the ambiguity
of the relation between a company's internal disputes and public
order as a whole. The following principle was established in the
examination of the request for annulment of the arbitral award
on the ground that it adjudicated on the matter of annulment of a
decision issued by the General Assembly of the company, whereas
the petitioner for the annulment claimed that this is a matter of
public order and is thus non-arbitrable. The judgment was as follows:
"... the companies each and every one of them seeking to achieve
their commercial purposes and to harness their projects as set
out in their Articles of Association to make profit and distribute
it among the partners is not related to the notion of requlating
the State itself and its higher values. The company management
has the power to carry out internal management activities that
regulate its relationships with the partners or shareholders, as
well as external management activities as required by the legal
transactions with the customers. Therefore, these management
activities may not fall under the class commonly known as “lois
de police” (rules of immediate application)."®

As such, the ruling denied that disputes revolving around the will of
the company or the achievement of its objectives in their entirety are
related to domestic public order so as to prevent their arbitration. It
confined the notion of public order to the rules that uphold society's
higher values,’ and decided that arbitration is impermissible in specific
matters pertaining to the vital interests of the State and no other.

Thus the ruling established a clear principle on the arbitrability of the
company's internal disputes, which leads us to exclude internal
disputes of commercial companies as a whole from public order on
the sole ground that commercial companies constitute the economic
entity of the State and are related to the economic interests thereof,
or that such disputes may relate to third parties. The ruling was
precise and it called in substance for the close examination of matters
prior to judging whether or not they are matters of public order that
affect State interests, and then excluding them from the scope of
arbitration. It also urged not to expand the concept of public order in
the context of commercial arbitration so as to uphold the parties’ will
and freedom to agree to arbitrate in such disputes.

8. Article 33(3) of the Arbitration Law stipulates: “The competent court shall order the
annulment of the arbitral award, sua sponte, if the resolution of the subject-matter

of the dispute by arbitration may not be agreed upon under the law of the State, or if
the arbitral award is contrary to the public order of the State.”

9. Decision of Cairo Court of Appeal, 7" Circuit, Case No. 119 of 124, Judiciary,
Commercial Arbitration, Issued on 2 February 2010 (unpublished).

10. Public order is “a set of rules of law that requlate the interests which directly
affect society more so than individuals, whether such interests are political, economic,
social or moral." Imad Tarek Al Bashri, The Notion of Public Order in Theory and In
Practice: A Comparative Study Between Positive Laws and Islamic Doctrine, 2™ ed.
(2011) at 25.
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Arbitration in a certain dispute may be
permissible in general, but one of the
matters presented within the dispute
may affect the public order of the State
and will thus be specifically excluded
from the scope of arbitration.

Lastly, itis noteworthy that Paragraph (2) of Article 7 of the Arbitration
Law does not exclude irreconcilable disputes, but rather irreconcilable
matters. We understand from the foregoing that arbitration in a
certain dispute may be permissible in general, but one of the matters
presented within the dispute may affect the public order of the State
and will thus be specifically excluded from the scope of arbitration.

The partners may bring before the arbitral tribunal a dispute that
encompasses a number of matters and its examination will be
permitted but will exclude that matter which affects public order. For
instance, it may be said that the grievance against an administrative
decision related to the registration of the company could be a matter
of public order and is thus non-arbitrable. Here, we are guided by a
decision issued by the Qatari Court of Cassation (Appeal No. 4/2010,
Session held on 16 February 2020) where an arbitral award was
previously annulled, on the ground that it touched on the annulment
of an administrative decision related to the issuance of a licence. The
Court decided that the annulment of administrative decisions is a
matter of public order and thus does not fall within the scope of
arbitration.” So by analogy, matters related to the request for
annulment of administrative decisions regarding the registration of a
company or any relevant licences or those related to the grievance
against such decisions, if brought up in the arbitration case in a
dispute among the partners, will be considered as matters of public
order and may not be specifically arbitrable.

Relativity of Arbitration in
Disputes Arising from the
Memorandum of Association

The agreement to arbitrate in general is an agreement that produces
its effect among its parties only. Such relativity applies to all stages
of the arbitration process, from the agreement to the proceedings,
the issuance of the award and the subsequent stages.” Relativity is
an inherent characteristic of the rules of arbitration, and it is not
contested by the different legal systems. If the partners agree in the
Memorandum of Association to subject the disputes that arise
among them to arbitration, then the principle of relativity requires
that the arbitration proceedings be confined to those partners, and

1. "Annulment of Arbitration - The decision issued to annul the appellant’s licence

is an administrative decision that is not based on an agreement between the appellant
and the respondent, and the scope of its appeal consists of the action for annulment
related to public order which is irreconcilable and thus falls outside the scope of
arbitration.

12. Fahima Ahmed Ali Al Qamari, "Effect of the Arbitration Agreement For Third
Parties: A Comparative Study of Egyptian Legislation and GCC Legislation” (Doctoral
Dissertation) (Monshaat Al Maaref, Alexandria, Egypt, 2015) at 61.
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that the effect and binding force of the arbitral award resulting from
such proceedings be limited to the partners and no other.

Such relativity may, however, be in conflict with the nature of rela-
tionships within the commercial company, particularly as some
disputes require suing parties that have not signed the Memorandum
of Association, or they may require the enforcement of the award
against third parties. That being said, such conflict should not pose an
obstacle to arbitration in these disputes but rather calls for procedural
diligence towards an effective and a feasible arbitration process.

One of the most important issues to be taken into consideration is
the fact that the arbitration clause based on which the arbitration
proceedings will be commenced is often included in the Memorandum
of Association of the company, or in the agreements concluded
among the partners. This means that the commercial company, from
a legal standpoint, is not a party to the arbitration clause.

If, for instance, the partners wish to initiate an action for the liquida-
tion of the company before the arbitral tribunal, the company (as an
entity with a legal personality independent from the partners) should
be a party to the agreement. Thus the arbitral tribunal may not issue
an award to liquidate and dissolve the company if the company itself
is not a party to the arbitration proceedings, as the arbitral tribunal is
limited to the personal scope of the arbitration proceedings as set by
the parties in their agreement with the tribunal. Most importantly,
the arbitral tribunal is bound by the arbitration agreement as a source
of its jurisdiction. Therefore, it may not have the competence to rule
against a person (the company) that is not a party to the arbitration
agreement.

In this regard, Dubai Court of Cassation™ issued a decision (in Appeal
No. 711/2017) on the facts of an action for the liquidation of a
registered commercial company instituted by one of the partners
requesting the issuance of an order to liquidate the company,
whereas the Memorandum of Association included an arbitration
clause which stipulated:
"Any dispute, conflict, misunderstanding or claim of whatever
type resulting from or occurring among the partners in relation
to any matter or question arising or resulting from the present
Memorandum of Association or relating thereto shall be resolved
in a conclusive and final manner under the Rules of Commercial
Conciliation and Arbitration of the Dubai International
Arbitration Centre of the Dubai Chamber of Commerce and
Industry, by an arbitral tribunal that consists of three arbitrators
appointed in accordance with the rules in force.”

A number of the partners submitted a defence of inadmissibility of
the case and lack of the Court's jurisdiction on the ground that an
arbitration clause was included in the Memorandum of Association,
but the Court of First Instance rejected this defence. Then the Court
of Appeal reversed the appealed judgment and the inadmissibility
of the case on the ground that an arbitration clause existed. When
the decision was appealed in cassation, the Court of Cassation
overturned it and ruled the following:
“The agreement on the arbitration clause was made among the
partners as it was they who signed the Memorandum of
Association wherein they agreed on forming the first respondent
company a private shareholding company. The company is not
considered a party to the Memorandum of Association and was
not represented therein, as it did not exist at the time of its signing
and was only established after its completion. Therefore, the
arbitration clause referred to in the Memorandum of Association
only applies to the dispute or conflict that exists among the
partners themselves and in no case does it apply to the dispute or
conflict that exists between one of the partners and the company.
[...]1t may not plead the existence of the arbitration clause in its
Memorandum of Association as it did not exist at the time of

13. Dubai Courts, Court of Cassation, Case No. 711/2017, Session held on 24/12/2017.

establishing it and of agreeing thereon among the partners and
it is not considered a party thereto so as to move the dispute
from the courts to arbitration.”"

We have two observations on the reasoning provided by the Court:
Firstly, the court confined the personal scope of the arbitration clause
to the parties of the Memorandum of Association that signed it
and thus excluded the company from among the parties to the
arbitration clause. That is a sound decision, as the arbitral tribunal
will have no jurisdiction over the company in the absence of evidence
on its signing (as an independent legal person) the arbitration clause.

Secondly, the Court based on the fact that the company does not exist
as a party to the arbitration agreement has narrowed the substantive
scope of the arbitration clause and has confined it to disputes among
the partners only, and it has excluded from this scope any disputes
between the partners and the company. We do not agree with the
Court on this point, as the arbitration clause provided in the
Memorandum of Association as quoted above has widened the sub-
stantive scope of the disputes that may be submitted to arbitration by
stipulating that it covers every dispute among the partners in relation
to any matter or question arising or resulting from the Memorandum
of Association or relating thereto. It is therefore logical to consider
that an action for liquidation falls under this clause.

There is thus a difference between the substantive scope and the
personal scope of the arbitration agreement from a legal standpoint.
That being said, even though the absence of the company as a signa-
tory to the arbitration agreement does not mean and does not neces-
sarily give rise to the argument that any disputes between the
partners and the company will fall outside the substantive scope of
the arbitration agreement, the exclusion of disputes that arise
between the partners and the company from the substantive scope
of the arbitration clause is a logical consequence to the absence of
the company as a party to the arbitration agreement.

Based on the above, it is essential for the company itself to sign the
arbitration agreement,' but this cannot be done in the Memorandum
of Association, as the company would have no legal existence at that
time. As such, a subsequent agreement should be concluded to bind
the company by the arbitration clause set out in the Memorandum of
Association.

To prevent the ineffectiveness of the
arbitration clause in the Memorandum
of Association, the partners should
sign a agreement once the company

is established and acquires a legal
personality, pursuant to which

the company becomes a party to

the arbitration agreement.

The above does not hinge on actions for liquidation only. If one of the
partners institutes an action to claim his share of the profits, his claim
would also be against the company which should be included as a
party to the proceedings. To prevent the ineffectiveness of the
arbitration clause in the Memorandum of Association, the partners

14. The published judgment is available on the Dubai Courts website:
https://www.dc.gov.ae/PublicServices/LatestVerdicts.aspx.

15. While taking into account the different manners of concluding the agreement,
in accordance with Article 7 of the Arbitration Law.
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should sign a subsequent agreement once the company is established
and acquires a legal personality, pursuant to which the company
becomes a party to the arbitration agreement and thus any plea
precluding the activation of the arbitration clause may be prevented,
as in the case mentioned here-above.

It is also conceivable that the issue of relativity of the arbitration
agreement arises in shareholder actions against the Board of
Directors. If the partners agree in the Memorandum of Association to
arbitrate all the disputes related to the company and its affairs,
and they subsequently fail to include the Board members in the
conclusion of the arbitration agreement through the bylaws or any
other agreements, this may lead to the exclusion of this type of
action from the substantive scope of the arbitration clause. Therefore,
(1) the company (which is not a party to the Memorandum of
Association) should be a party to the arbitration agreement in
order to be able to bring such an action before the arbitral
tribunal and
(2) the defendants, namely the members of the Board of
Directors, should also be parties to the arbitration agreement.

If neither the company nor the Board members are bound by the
arbitration clause set out in the Memorandum of Association, the
arbitration case will not be accepted against them, and the partners
will not be able to activate the arbitration clause upon which they
agreed and wherein they decided to resolve the company's internal
disputes by arbitration.

Therefore, partners who wish to resolve the disputes in their company
by arbitration and prevent the fragmentation and separation of the
disputes involving the company, partners and management between
courts and arbitral tribunals should include all the parties related to
the company in the arbitration agreement, using the available means,
after the conclusion of the Memorandum of Association.

There is also an important issue concerning the actions relating to the
Memorandum of Association of the company requiring that the
award be effective against third parties, namely the confidentiality
of the arbitral award, which requires that its contents be limited to
the parties to the arbitration proceedings. Certain cases require the
notification of third parties of the decisions issued therein, notably
actions for liquidation wherein the issuance of the decision is followed
by the publication procedures. According to the Commercial
Companies Law, the appointment of the liquidator or the method of
liquidation may only be invoked against third parties from the date of
publication.™

To prevent confidentiality from posing
an obstacle to the effectiveness of the
arbitration award in dissolution and
liquidation actions, the parties should
agree on the publication and on the
waiver of confidentiality for the
purposes of publishing the award
rendered to liquidate the company.

16. Article 308 of the Arbitration Law stipulates: “The liquidator shall publish

the decision appointing him, the restrictions imposed on his powers, the partners’
agreement, the General Assembly's decision regarding the method of liquidation or
the decision rendered thereon, using the method of publication prescribed for the
amendment of the company's Memorandum of Association or Articles of Association.
The appointment of the liquidator or the method of liquidation may only be invoked
against third parties from the date of publication.”
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Therefore, if an arbitral award to wind up and liquidate the company
and to appoint a liquidator is issued and the partners are unable to
publish it, the award is practically meaningless, as its effect will
remain limited to the parties of the arbitration case. To prevent
confidentiality from posing an obstacle to the effectiveness of the
arbitration award in dissolution and liquidation actions, the parties
should agree on the publication and on the waiver of confidentiality
for the purposes of publishing the award rendered to liquidate the
company, which is permissible under Paragraph (8) of Article 31 of
the Arbitration Law, which stipulates that “the arbitral award or parts
thereof may only be published with the parties’ approval.”
Consequently, the new legal status of the company established
by the arbitral award will have effect against third parties upon
publication pursuant to the established procedures. If, on the other
hand, the partners insist on the confidentiality of the arbitral award,
there will be no legal means for granting the award to liquidate any
binding force against creditors that are not parties to the arbitration
case.

Conclusion

The issues tackled in this article show that disputes arising from the
Memorandum of Association of the company may in principle be
submitted to arbitration without conflicting with the exceptions
provided by the Qatari legislator with respect to non-arbitrable
matters. Moreover, internal disputes of commercial companies are
not related to public order such as to prevent their arbitration,
save for certain matters that do not necessarily result in the non-
arbitrability of such disputes as a whole.

Furthermore, some procedural matters ought to be taken into consi-
deration, and all the relevant parties should be included in the
arbitration proceedings so that the arbitration agreement and the
arbitral award are productive and effective.

The internal disputes of a commercial company affect the stability of
its dealings with third parties. Therefore, it would be wise to work on
resolving such disputes as smoothly and as quickly as possible, and
that is what arbitration could offer in comparison with litigation.
What is more, the public courts may expose the secrets of the
company to the public in a manner that may harm its reputation or
expose its trade secrets, whereas arbitration offers the required
confidentiality that confines the problems of the partners or the
management among the concerned parties in the company.

The issues discussed in this article are but a few among many others
that cause practical and legal problems in the arbitration of disputes
related to the Memorandum of Association. Itis important to examine
the effectiveness of arbitrating the different types and forms arising
from the Memorandum of Association of commercial companies, in
addition to examining the legal and practical problems that might
face this choice of dispute resolution methods in a bid to overcome
these obstacles.
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The Sole Proprietorship:
Between Enactment and

Reality

his article deals with a type of trade that

has existed since ancient times, that of
the sole proprietor, a status that unites the
merchant’s financial liability with personal
debt. The author discusses the legal basis of
sole proprietorships and the law regulating
the sole proprietor’s work.

This article attempts to show the differences
between this style and the trading company,
as well as the advantages and disadvantages
of doing business as a sole proprietorship.

Hassan Abdul Razzaq
Al Sayed
Legal Specialist

Legal Affairs Department - Ministry of
Commerce and Industry

Introduction

Trade has been and remains a key resource of the economy world-
wide, whereas the basic needs of people would not be met without
the trade exchange among countries and regions. Given the impor-
tance of trade in the dealings among people, it was necessary to
establish its requlatory legal foundations. Prior to their codification
and to the setting of legal foundations, these dealings were based on
Islamic jurisprudence and on the customs of the community of
traders and their clients, with the jurisprudential rule establishing
that: “What is known among traders shall be stipulated among
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them." Subsequently, there was a growing need for developing a
system for these dealings and custom became an essential source
thereof, hence the Qatari legislator's adoption of such an approach as
shown in Article 2 of the Commercial Transactions Law promulgated
by Law No. 27/2006 (the “Commercial Transactions Law"), which
stipulates:
“Commercial matters shall be governed by the provisions of
this Law or of other laws related to commercial matters. In the
absence of any such provision, trade custom shall apply, and
private or local custom shall be given priority over general
custom. Where there is no trade custom, the provisions of the
Civil Code shall apply.”

The Commercial Transactions Law requlates, inter alia, commercial
activities, traders and business concerns. In this article, we will
discuss the provisions of the law on the sole trader, the meaning,
characteristics and shortcomings of what is customarily designated
as "sole proprietorship” and the differences between the sole proprie-
torship and the company, as follows:

1. Definition of the sole proprietorship and the commercial

company.

1. This rule was established in Article 44 of the Mecelle, and the State of Qatar quoted
itin Article 55 of Law No. 16/1971 on the Issuance of the Civil Code: “What is known as
custom shall be a stipulated condition, what is designated as custom shall be designa-

ted as a stipulation and what is known among traders shall be stipulated among them.”
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2. Distinctions between the sole proprietorship and the
commercial company.

3. Characteristics of the sole proprietorship.
4. Shortcomings of the sole proprietorship.
5. Legal requlation related to the sole proprietorship.

We will conclude the article with the most important deductions
and recommendations on the matter and on the role of the sole
proprietorship in relation to the commercial activities in the State.

Definition of the Sole
Proprietorship and
the Commercial Company

There is no mention of the term “sole proprietorship" in the
Commercial Transactions Law or in the laws on the exercise of
commercial activities, such as Law No. 25/2005 on the Commercial
Register and its amendments, Law No. 5/2015 on Commercial and
Industrial Outlets and Other Similar Public Facilities and Street
Peddlers and Law No. 1/2020 on the Unified Economic Register.

However, Article 12 of the Commercial Transactions Law defines the
term "trader” as follows:
“Whoever carries out a commercial activity in his own name,
has due capacity and undertakes this work as his occupation
shall be considered a trader.
Every commercial company and every company that takes a
commercial form, even if it is engaged in non-commercial
activities, shall likewise be considered a trader.”

Thus, the Commercial Transactions Law defines the trader by either of
these two characteristics: He may be an individual who engages in
trade in his own name, has the capacity to do so and undertakes the
commercial activity as his occupation, or he may be a commercial
company or a company that takes a commercial form.

The status of the sole proprietorship corresponds to the definition of
"trader" under the Commercial Transactions Law, as it carries out a
commercial activity for its owner as an occupation. So, the legal term
would be "trader”, and him being an individual, the expression "sole
trader" is used. However, the community commonly uses the term
“sole proprietorship” which has become the custom and so we will
employ this designation throughout this article.

On the other hand, Article 2 of the Commercial Companies Law
Promulgated by Law No. 11/2015 defines the term “commercial
company” as:
“a contract in terms whereof two or more natural or legal
persons contribute to a project for the purpose of making a
profit, by providing a share of funds or work and dividing the
profits and losses resulting from such a project.
The company may be founded by a single person in accordance
with the provisions of the Eighth Book of this Law.”

As such, the elements of the company consist of the contract, the
contracting parties and the object of the contract, contrary to the
sole proprietorship that does not involve the conclusion of a contract
but rather, the provisions of the law apply solely to the trader as an
individual.

That being said, the second paragraph provides for a special
exception to the requirement to enter into a contract by two or more
persons, whereas a single person may establish by himself a limited
liability company as set out in the second part of the article given
the advantages that distinguish the company from an sole proprie-
torship in relation to the patrimony. However, this exception only
applies to the contract whereas a company constitutes a formal
contract save for the exception regarding particular partnerships
provided under Article 6(2) of the law which stipulates:
"With the exception of a particular partnership, the
Memorandum of the Company and any amendment
introduced thereto shall be drawn up in Arabic and
shall be authenticated, otherwise the Memorandum or its
amendment shall be null and void.”

Distinctions Between
the Sole Proprietorship and
the Commercial Company

The sole proprietorship sole trader differs in many aspects from the
commercial company:

As regards the patrimony: The establishment is characterised by the
unity of its patrimony with that of the trader, while the patrimony of
the commercial company is separate from that of the partner. This
is established by Judicial Principal No. 71/2007, Civil Cassation,
15t Circuit):
“The sole proprietorship is not considered a legal person, nor is
it independent. Rather, it constitutes an element of its owner’s
patrimony, and its contracts and the entitlements arising from
its dealings with third parties constitute personal rights of the
owner."?

As regards the founder: It is not conceivable that the founder of the
sole proprietorship would be a legal person or a foreigner, but this is
not precluded in the case of the company. ?

As regards the legal regulation: The sole proprietorship is governed
by the Commercial Transactions Law which is a general law with
mostly broad provisions, whereas the commercial company is subject
to the Commercial Companies Law which is a special law with mostly
detailed provisions.

The above are the most notable distinctions between the sole proprie-
torship and the commercial company. While both share the same
objective, namely engaging in trade, each has its own characteristics
and shortcomings. Therefore, it is up to the person engaging in the
commercial activity to make a choice according to his wishes and
business needs.

2. The judgment was published in the Legal and Judicial Journal issued by the
Ministry of Justice - Centre for Legal and Judicial Studies , 1* Issue - 2" Year 1429
H. - 2008.

3. Acompany may usually be founded by a foreigner or a legal person except in
the cases excluded by a special legal provision.
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Characteristics and
Obligations of the Sole
Proprietorship

The sole proprietorship offers several advantages to the trader,
namely taking unilateral decisions for the establishment whereas he
is not required to share his decisions with anyone.*

Moreover, the distribution of the trader's estate in the event of
his death consists of the transfer of his funds and the assets of the
establishment to the heirs according to their lawful shares of the
inheritance. On the other hand, only the share of the deceased
partner is distributed among his heirs and this might complicate the
situation for the other partners.

Another advantage of the sole proprietorship is that it is not required
to open a special bank account as is the case with the company. The
trader may use his personal account in his commercial transactions,
and this facilitates financial and banking matters for small traders.
According to the regional and international practices we have
perused, the region's legislation takes into account the need to carry
out financial transactions by bank transfers to the holder of
the account, namely the account of the commercial company, as the
case may be. Thus, the partner may not use his own account
for commercial purposes so as to minimise concealment, money
laundering and the like.

As such, the sole proprietorship is a suitable option for small traders
with limited capitals and few bank transfers.

That being said, Commercial Transactions Law requires a trader with
a capital in excess of QAR 100,000, whether he is an individual or a
commercial company, to meet the obligations imposed on traders,
namely keeping commercial books and submitting them to
the Commercial Register upon completion thereof or at the end of
the fiscal year, to ensure his compliance and stamp the books, in
accordance with the articles under the Second Section "Commercial
Books" of the Second Chapter "Trader", particularly Article 22:
“Traders must keep at least the following books:
1- Original journal. 2- General ledger. 3- Inventory book.
The trader whose capital does not exceed one hundred thou-
sand riyals shall be exempted from this obligation. A decision
issued by the competent minister shall requlate the procedures
for entry in the aforementioned books as well as the forms and
inspection thereof.” Article (26) stipulates that: "Commercial
books shall not contain any spaces, footnotes, erasures or
insertions. Before using these books, each one of their pages
shall be numbered, and each paper shall be stamped by the
Commercial Register.
The trader shall submit these books to the Commercial Register
within two months from the end of each fiscal year for their
annotation to the effect that they have been completed. If the
pages of these books are completed before the end of the fiscal
year, the trader shall submit them to the Commercial Register
for their annotation to that effect after the last entry.
In the event of cessation of the activity of the business concern,
the trader or his heirs shall submit said books to the Commercial
Register for their annotation to that effect.

4. Itis noteworthy that differences of opinion among the partners may give rise to
judicial disputes and the like.
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There shall be no charge for the stamping and annotation in
the cases set out here-above.”

He shall also be required to register in the Commercial Register under
the provisions of Article 3(1) of Law No. 25/2005 on the Commercial
Register, which stipulates:

“The following shall be entered in the Commercial Register:

1 - Individuals who wish to engage in trade. (...)"

Shortcomings of the Sole
Proprietorship

Although the sole proprietorship boasts a number of advantages,
it also has some shortcomings, notably in relation to the unity of
patrimony. The establishment is a sole trader and so its assets are but
his own assets. This means that the establishment's outstanding
debts are due on the trader's own assets. But while this may be
the principle in the trade process and it takes precedence over the
principle of separate patrimony, the modern systems are moving in
that latter direction.

There is also some concern about the sole proprietorship serving as a
hotbed for money laundering and similar operations. We think that the
opposite is true, as bank transfers and banking activities within the
establishment are made in the name and for the account of the trader,
thus making him more cautious and wary of falling into that trap.
Nevertheless, it may come to mind that the sole proprietorship may be
exploited in connection to concealment, and this concern is justified.

Another shortcoming is the absence of a special law for regulating
the activities of sole proprietorships, as they are governed by the
provisions of the Commercial Transactions Law, which is a general
law with complex issues.

Regulation of the Sole
Proprietorship

The sole proprietorship is governed by the provisions of the
Commercial Transactions Law in relation to the trader and the trading
premises, and by the special laws, as the case may be, namely the
Commercial Register Law with respect to the register, the Law on
Commercial and Industrial Qutlets and Other Similar Public Facilities
and Street Peddlers in relation to the commercial licence and
the Unified Economic Register Law in relation to the beneficial
ownership.® The sole proprietorship is not subject to Law No. 1/2019

5. The sole proprietorship is restricted under Law No. 1/2020 on the Unified
Economic Register for the sake of recognising the real beneficiary which, in our view,
is not realized in the establishment, as it is represented by the trader himself.
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on the Regulation of the Investment of Non-Qatari Capital in the
Economic Activity, as the sole trader should be a Qatari person in
accordance with Article 17 of the Commercial Transactions Law
which stipulates:
"Any Qatari who has attained legal majority and who is not
faced with any legal impediment to his person or to the type of
commercial transaction he is executing shall be eligible to
engage in trade.”

So, the eligibility to engage in trade is restricted to eligible adult
Qatarinationals, and we understand that such a restriction is imposed
upon the sole proprietorship and not the commercial company, since
the company is subject to the Commercial Companies Law while the
proprietorship is governed by the Commercial Transactions Law.

The sole proprietorship is similarly not governed by Law No. 1/2019
on the Regulation of the Investment of Non-Qatari Capital in the
Economic Activity, as the investment subject of this law may only be
made through a commercial company.

We conclude from the foregoing that the Qatari legislator has taken
into consideration the differences in the legal systems with respect
to the commercial activities while leaving open the possibility for the
Qatari trader to choose the most suitable option for his work and
trade.

We do not think that it is sound to lead the people in one direction
and to constrain them while the law has expanded the scope for

them and offered them options. It is noteworthy in recent years that
traders are departing from this commercial pattern and we ignore
whether such a move is due to regional or international practices, it
is based on proposals from the professionals operating in the
relevant sectors, it is out of ignorance of the general law or it is due
to other reasons.

We likewise deduce from this review the need to revisit the general
laws (Civil Code and Commercial Transactions Law) to derive the
benefits thereunder and the provisions thereof that can be built upon
and, at times, to dispense with the enactment of a special law that
may not be needed.
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The Qatari Legislator:
Between Attracting Foreign
Investment and Combating
Commercial Concealment

aw No. 1/2019 represented a quantum
leap for foreign investment law in Qatar,
as it opened the door wide to investment in
certain sectors, allowing foreign investors to
have 100% ownership. While this legislation
achieves the goal of attracting attract foreign
investment in Qatar, the legislator has kept
in mind another aspect that could cause
serious damage to the economic structure
of the country, namely the possibility of
taking advantage of incentives granted
to Qatari investors in certain sectors where
ownership by foreign investors continues
to be restricted. Thus, in certain sectors,
a foreign investor may only invest in Qatar

alongside a Qatari partner and by no more
than 499%. The legislator has therefore
ensured that Law No. 25/2004 on Combating
the Concealment of Non-Qataris Practising
Commercial, Economic and Professional
Activities in Violation of the Law remains
in force. In doing so, the legislator has tried
to create a balance between legislation to
attract foreign investment on the one hand
and, on the other hand, securing Qatar’s
economic structure by protecting certain
sectors and preventing non-Qatari investors
from taking advantage of incentives other
than those prescribed for them.

Hilal Al Khulaifi

Director, Legal Affairs Department
Ministry of Commerce & Industry
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Introduction

Trade was and still is at the heart of the economic activity of Qatari
society. Qatar's geographic location as a peninsula on the Arab Gulf
has had a tremendous impact on its position as an important trading
hub in the region throughout the ages. The diving industry and trade
developed in the pre-oil era, in the 18" century and the first decade
of the 19" century, and the pearl trade and export to regional and
international markets alike was associated with the diving boom. The
city of Zubarah, which is located in the country's northwest, became
well-known as one of the greatest trading centres in the Arab Gulf.

Investment has always been an area of concern in Qatari legislation,
as affirmed by Article 31 of the Permanent Constitution of the State
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of Qatar, which stipulates that “the State shall encourage investment
and shall provide the necessary guarantees and facilities in this
regard.”

The Qatari legislator has consistently worked on developing the legal
structure of investment, starting with Law No. 3/1985 (abrogated) on
the Participation of Non-Qatari Capital in Economic Activity, as
amended by Law No. 9/1990 (abrogated), then Law No. 13/2000
(abrogated) and finally Law No. 1/2019, in a bid to catalyse foreign
investment flows at international level, in addition to Law No.
34/2005 on Investment Free Zones, as amended by Decree-Law No.
21/2017, whereby the Free Zones Authority is in charge of developing
three free zones in Qatar.

Qatar has also signed over 50 bilateral agreements to guarantee and
protect investments with various States from across the world and
has likewise acceded to a number of international conventions on
trade and investment, most notably Decree No. 24/1995 on the
Ratification of the Accession of the State of Qatar to the Agreement
Establishing the World Trade Organisation and the Multilateral Trade
Agreements Annexed thereto and Decree No. 26/2016 on the
Ratification of the Unified Agreement for the Investment of Arab
Capital in the Arab States (amended). Moreover, it issued Decree No.
63/1995 on the Approval of the Accession of the State of Qatar to
the Agreement Establishing the Multilateral Investment Guarantee
Agency, in addition to its accession to the Arab Investment and
Export Credit Guarantee Corporation (DHAMAN), which was esta-
blished in 1974 as a joint Arab institution owned by the governments
of the Arab States and based in Kuwait.

Qatar has become a State that attracts
foreign investment. Its total foreign
investment inflows during the first
quarter of 2019 increased by 6.63%.

As a result of the foregoing, Qatar has become a State that attracts
foreign investment. Its total foreign investment inflows during the
first quarter of 2019 increased by 6.63%. Indeed, the data published
by the Planning and Statistics Authority show that the total
investment inflow to Qatar in the first quarter in 2019 amounted to
approximately QAR 722.6 billion (USD 199.72 billion), compared to
QAR 677.7 billion (USD 187.31 billion) during the same period in 2018.

The Role of the Ministry
of Commerce in Attracting
Foreign Investment

The Ministry of Commerce and Industry is in charge of supervising
and directing commercial and industrial activity in line with the
national development requirements, in addition to advancing
business, drawing in investments and supporting and developing
exports.! As such, it has played a key role in legislative reform aiming
to strengthen the investment environment through the issuance of
legislation and the amendment of a number of laws related to the
Ministry's activity, the latest of which was Law No. 8/2021 Amending
Certain Provisions of the Commercial Companies Law promulgated
by Law No. 11/2015.

1. See Emiri Decision No. 68/2018 on the Amendment of Certain Provisions of Emiri
Decision No. 16/2014 on Determining the Competencies of the Ministries.

Law No. 1/2019 represented a qualitative leap by opening to sectors,
in which foreign investors were previously restricted, to the possibi-
lity of100% foreign ownership.

A multitude of laws have been issued lately, of which we mention the
following without delving into their content:

- Law No. 12/2020 on Requlating the Partnership Between the Public
and Private Sectors.

- Law No. 10/2018 on the Permanent Residence.

- Law No. 16/2018 on Regulating the Ownership and Usufruct of
Real Estate Properties by Non-Qataris.

While the legislator has made sure to achieve the State's endeavours
to attract investment in line with national development require-
ments, he kept in mind another aspect that could cause serious
damage the economic structure of the country, namely the possibility
of taking advantage of incentives granted to Qatari investors. Thus, in
certain sectors, a foreign investor may only invest in Qatar alongside
a Qatari partner and by no more than 49%. Such a practice is adopted
by a number of countries considering that the size of the investment
environment differs from one country to another and investing in
certain activities is restricted to nationals only.

The legislator therefore made sure that Law No. 25/2004 on
Combating the Concealment of Non-Qataris Practising Commercial,
Economic and Professional Activities in Violation of the Law remained
in force, as some individuals consider enabling a non-Qatari by any
means to practise a commercial, economic or professional activity
against financial consideration an easy and profitable source of
income, all while the foreigner engages in business, receives all the
incentives granted to the Qatari national, and avoids many fees and
taxes due to the State which becomes a fertile ground for profit-
making and tax evasion.

What is Meant by
“Concealment”?

Article 2 of the aforementioned Law No. 25/2004 defines the term

“concealment” by stipulating that:
“It shall be prohibited for any natural or legal person to conceal
any non-Qatari by enabling him by any means whatsoever to
conduct any commercial, economic or professional activity in
violation of the provisions of the applicable laws, whether
such enabling takes place through the use of the concealer's
name, licence, commercial register or otherwise, and whether
the activity is conducted for the own account of the concealed
person, for the concealer’s account or in participation with a
third party.”

Thus, although foreign investors may
invest up to 100% in a list of areas
and activities, the legislator has
continued to restrict foreign investment
to not more than 49% in certain areas
and activities and to totally prohibit
foreign investment in other areas.

Thus, although foreign investors may invest up to 100% in a list of
areas and activities, the legislator has continued to restrict foreign
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investment to not more than 49% in certain areas and activities and
to totally prohibit them foreign investment in other areas. The
concealed foreigner may be enabled by the Qatari concealer to engage
in a commercial activity in violation of the provisions of the law.

Cases in Which There 1s a
Presumption of Concealment

- A non-Qatari engaging in any commercial, economic or
professional activity, in any area that is not permitted to him or
her under applicable laws in the State (commercial agency,
brokerage, real estate brokerage, etc.)

- A Qatari natural or legal person enabling a non-Qatari by
any means whatsoever to perform any commercial, economic
or professional activity in violation of the provisions of the
applicable laws in the State, whether the enabling takes place
using the concealer's name, licence, commercial register or
otherwise, and whether the activity is performed for the
concealer's own account, for the account of the concealed, or
in participation with third parties.

- A non-Qatari signing contracts or obligations without being

authorised to enter into contracts on behalf of the company
and without having the capacity to do so.

- Verified overseas remittances that exceed the gross income
earned from the position or the profit percentages agreed
upon in the contract.

- Verified bank balances that exceed the gross income earned
from the position or the profit percentages agreed upon in the
contract subject to the computation of bank interests or stock
market returns.

- A non-Qatari being employed in a company or an institution
and earning therefrom profits not provided in his employment
contract.

- A non-Qatari partner earning a percentage of profit higher
than that agreed upon in the Memorandum of the Company.

Role of the Anti-
Concealment Committee
in the Implementation
of Law No. 25/2004

Article 3 of the aforementioned law stipulates that ‘an Anti-
Concealment Committee shall be established at the Ministry of
Economy and Commerce, by a Cabinet decision (..)" Accordingly,
Cabinet Decision No. 31/2005 on the formation of the Anti-
Concealment Committee was issued, and a number of amendments
have been introduced, the latest being Cabinet Decision No. 36/2019,
which reconstituted the Anti-Concealment Committee as follows:

- Two representatives of the Ministry of Commerce and

Industry, one of whom chairs the committee.

- A representative of the Ministry of Interior.

- A representative of the State Security Apparatus.

- A representative of the General Tax Authority.

- A representative of the Central Bank of Qatar.

The reason behind this composition is to represent the foregoing
authorities on the committee, given their supervisory competence
and role that enable them to detect crimes of concealment.
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I. The Legal Basis for Detection under the Law

The legal basis for the detection of the crimes set out in Law No.
25/2004 on Combating the Concealment of Non-Qataris Practising
Commercial, Economic and Professional Activities in Violation of the
Law (also referred to hereafter as the “Anti-Concealment Law") is
represented by the violation of either one of Articles 1 and 2 of
the Anti-Concealment Law, whereas Article 1 pertains to violations
that may be imputed to non-Qataris and Article 2 provides for the
violations relating to Qatari nationals.

Article 1 stipulates that “Non-Qataris may not practice any commer-
cial, economic or professional activity except in the areas permitted
under the applicable laws.” Thus, it incriminates the practice of any
commercial, economic or professional activity by non-Qataris except
in the areas of activities wherein they are permitted to engage
under the applicable laws.

Article 2 incriminates the enabling by a Qatari natural or legal
person of a non-Qatari by any means whatsoever to conduct any
commercial, economic or professional activity in violation of
the provisions of the laws in force, whether such enabling takes
place through the use of the concealer's name, licence, commercial
register or otherwise, and whether the activity is conducted for the
own account of the concealed, for the concealer's account or in
participation with a third party.

Il. The Establishment of the Crime of Concealment

To establish a crime of concealment
against a non-Qatari, the violation

of Article 1, namely the exercise

of an activity in areas other than those
permitted for non-Qataris under

the law, must be established.

To establish a crime of concealment against a non-Qatari, the violation
of Article 1, namely the exercise of an activity in areas other than
those permitted for non-Qataris under the law, must be established.

To establish a crime of concealment against a Qatari national, the
enabling of a non-Qatari to exercise an activity in violation of
the applicable laws must be established.

To establish both of the crimes referred to above, the committee
should have knowledge of the laws requlating the exercise of
commercial, economic and professional activities by non-Qataris (the
Investment Law, the laws regulating liberal professions, etc.)

lll. The Use of Personal Bank Accounts for Commercial
Purposes

The “use of personal bank accounts for commercial purposes” does
not per se constitute a crime punishable under Law No. 25 of 2004
referred to here-above.

The "use of personal bank accounts for commercial purposes”
does not constitute evidence of the perpetration of a crime of
concealment unless the account data show that the non-Qatari has
engaged in an economic activity in other than the legally permitted
areas, whereas it should be understood whether the amounts he or
she received from the company exceed the legally prescribed profit
percentage i.e. they exceed 49% - and whether the company activity
is not among the activities wherein non-Qatari investments are
allowed by more than 49% of the capital. Thus, both of the above
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should be proven together. If the amounts collected by the
non-Qatari exceed this percentage but the company activity isamong
the activities in which non-Qatari investments are permitted in
excess of such percentage, then the incident does not constitute a
violation of Law No. 25/2004.

There are however several of laws that restrict the exercise of certain
activities by non-Qataris, by requiring a Qatari capital of not less than
51%, namely Decree-Law No. 16/1993 on Regulating the Practice
of Advertising, Public Relations, Artistic Production and Artistic
Work and Law No. 8/1979 on Publications and Publishing, among
others. We note from these laws that the activity is restricted by the
condition that non-Qataris should not exceed a certain percentage of
ownership in the capital.

If the company activity is among those activities wherein non-Qataris
may not participate in excess of 49% of the capital, then proving that
a non-Qatari has earned profits exceeding said percentage consti-
tutes a presumption of concealment and such presumption may be
challenged. Some concrete cases for challenging the aforementioned
presumption include a provision in the company's Memorandum
of Association on granting the non-Qatari partner a percentage
of the profits that exceeds the aforementioned percentage, or the
establishment by the non-Qatari partner that the amount in excess
of the aforementioned percentage was earned as result of his work in
the company, considering that Article 14 of the Commercial
Companies Law promulgated by Law No. 11/2015 so permits.?

2. Article 14

"If the partner’s share in the profit or loss is not determined in the Memorandum of the
Company, his share shall be pro rata to his share in the capital.

If the Memorandum of the Company merely determines the partner's share in the
profit, his share in the loss shall be equivalent to his respective share in the profit. The
same shall apply where the Memorandum of the Company merely determines the
partner's share in the loss.

If the share of the partner is limited to his work and the Memorandum of the Company
does not determine his share in the profit or loss, the company shall assess his work,
and such assessment shall constitute the basis for determining his share in the profit
or loss pursuant to the foregoing controls.

If there are multiple partners in the work and the share of each of them is not assessed,
such shares shall be deemed equal, unless otherwise proven.

If the partner provides cash or in-kind shares besides his work, he shall be entitled to a
share in the profit or loss in return for his work plus another share in consideration for
his cash or in-kind share.”

BIOGRAPHY

Regarding companies in which
non-Qatari investment may not exceed
49% of the capital, the profit earned
by the non-Qatari partner is determined
by reviewing the company’s accounting
records of revenues and expenses.

Regarding companies in which non-Qatari investment may not
exceed 49% of the capital, the profit earned by the non-Qatari
partner is determined by reviewing the company's accounting records
of revenues and expenses. The bank account data (the company's
account and the personal account used for commercial purposes)
should match the company's accounting records. This matter falls
within the exclusive jurisdiction of the General Tax Authority, which
has the competence to examine the company's accounting records
for the purposes of determining the tax base (i.e., the taxable profit)
of the taxpayer under the Income Tax Law.

As previously mentioned, the Anti-Concealment Committee does not
have the competence to examine the detailed data of commercial or
personal bank accounts of companies that do not allow investment by
non-Qataris in excess of 49% of the capital. Thus in the event of any
discrepancy between bank account data and the company's accoun-
ting records, it is up to the General Tax Authority to report to the
Anti-Concealment Committee the profit earned by the non-Qatari
upon reviewing the company's accounting records. Accordingly, the
committee will determine the proper legal characterisation of the
incident in light of the provisions of Articles 1 and 2 referred to above.

Conclusion

To conclude, the legislator has tried to create a balance between
drawing in non-Qatari investments through legislation that attracts
investment on the one hand and, on the other hand, securing Qatar's
economic structure by asserting the relevant authorities' control to
prevent non-Qatari investors from taking advantage of incentives
other than those prescribed for them.

HILAL BIN MUHAMMAD AL-KHULAIFI is Director of the Legal Affairs Department at the
Ministry of Commerce and Industry. Mr. Al-Khulaifi chairs the Anti-Concealment Committee
in the Ministry, which includes a number of relevant authorities in the country. He is also a
member of a number of other committees, including the Committee for Granting a Permanent
Residency Card at the Ministry of Interior, the Committee for Regulating Non-Qatari
Ownership and Use of Real Estate at the Ministry of Justice, the Financial Sanctions
Committee at the Communications Regulatory Authority, and the State's representative in the
United Nations International Trade Law Committee (UNCITRAL).

Mr. Al-Khulaifi participated in the membership of the work team preparing the draft
Investment and Trade Court Law, in addition to his membership in the committee concerned
with studying the legislation in force in the State of Qatar and its compatibility with the
provisions and articles of the two International Covenants on Civil, Political, Economic, Social

and Cultural Rights.

He also contributed to the preparation of legislation related to the Ministry's activity, the
most important of which are the Law on Organizing and Managing the Strategic Stock of
Food and Consumer Goods, the Law on Investment of Non-Qatari Capital in Economic Ectivity,
the Law on Partnerships between the Public and Private Sectors, in addition to a Law on the
Competitiveness of National Products and Combating Harmful Trade Practices. He recently
contributed to the work on the amendments to the Commercial Companies Law in accordance
with the requirements of the World Bank and the Financial Action Task Force (FATF).

Mr. Al Khulaifi holds an LL.M from the University of Portsmouth (United Kingdom).
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SUCCESSFUL PARTNERSHIPS THAT
BUILD THE FUTURE

Unlike many countries Qatar’s main objectives from procuring via PPPs is not only
about finding alternative financing sources. PPPs offer the following key benefits:

o
A%y

Boosting Foreign Direct

Investment
Having a proper PPP framework
and clear procedures for investment
will boost the investor’s confidence
and will encourage them to partner
with the government in the economy
development

fes)

AR

Narrowing Budgetary Uncertainty
Procuring long term contracts
will help narrowing budgetary
uncertainty by setting present

and future costs of infrastructure
projects over long periods of time
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Job creation
Increasing the number of
infrastructure projects along with the
economy'’s development will result in
creating more job opportunities for
the public and private sectors
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€
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Private Sector Expertise
Exploring PPPs as a way of
introducing private sector technology
and innovation in providing better
public services through improved
operational efficiency. PPPs also help
in developing and upskilling the local
private sector

N
A@A

Value for Money Savings
Public private partnership has long
been recognized as an effective way

of procuring public infrastructure
to deliver VFM savings through
appropriate risk allocation among
the stakeholders

A
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Economic Diversification
Creates opportunities in other
sectors in order to reduce
dependency on oil and gas
sectors.
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Position of Qatari Courts
on Delay Interest

his article outlines the position of the

Qatari legislator, Qatar’s Court of
Cassation and the Qatar International Court
on delay interest. It also examines the extent

of a debtor’s liability to compensate
the creditor for the delay in payment of
an obligation to pay an amount due.

Dr. Zain Al Abdin Sharar

Senior Legal Counsel - CEQ Office
Qatar International Court

A contract concluded in the State of Qatar is regulated by Qatar's
Civil Code No. 22/2004 in respect of its elements, the conditions for
its validity, the determination of its fundamental legal effects and the
causes of its termination. Contracts, besides being governed by the
general provisions of the Civil Code, are subject to the provisions on
commercial contracts set forth in Law No. 27/ 2006 (the Commercial
Law) if they are considered as commercial contracts.

The question was raised, particularly among legal experts in countries
that follow a Common Law system, as to the stance of the Qatari
legislator on the compensation due. This compensation is known as
delay interest, prejudgment interest or legal interest.

Before addressing this question, it is worthy to note the diverging
positions of Arab laws on the topic of delay interest or legal interest
also known as legal compensation whereas the law determines the
amount of compensation due to the creditor in case of the debtor's
default or delay in the fulfilment of a pecuniary obligation towards
the creditor. In principle, Islamic sharia prohibits the charging of
interest considered as riba (usury). That being said, it is permitted
under the laws of some Arab countries to charge a legal interest
sometimes referred to as delay interest. For instance, the Lebanese
legislator has permitted the charging of such an interest without
setting any controls. On the other hand, the Egyptian legislator
has allowed its imposition subject to specific controls related to
notification and to bringing claims before the courts. The Egyptian
legislator set said interest at 4% in the Civil Code and at 5% in
commercial matters unless otherwise agreed upon, provided that the
interest rate does not exceed 7% in either case.

It is noteworthy that the laws permitting legal interest or delay
interest do not require the creditor to prove that it has suffered

damage from the delay to be entitled to such interest. For interest to
accrue, it is enough that the debtor delays in the performance its
obligation.

The Qatari legislator has not included
any special provisions in the Civil Code
or the Commercial Transactions

Law on the rate of the delay interest

a debtor should pay to the creditor

in the event of the debtor’s default

on a pecuniary obligation.

The Qatari legislator has not included any special provisions in the
Civil Code or the Commercial Law on the rate of the delay interest a
debtor should pay to the creditor in the event of the debtor's default
on a pecuniary obligation. The legislator has stipulated that the
amount of compensation in such a case should be governed by
the general rules of contractual liability as far as its elements and
conditions are concerned.

Some might think that, since the Qatari legislator has not expressly
determined the rate of delay interest applicable in the calculation of
the compensation payable to the creditor upon the debtor's default
on its pecuniary obligation, the bank loan interest rate set
by Qatar Central Bank should apply. However, this conclusion is
incorrect, as Article 70 of Law No. 13/2012 vests jurisdiction in Qatar
Central Bank to control and determine (conventional) interest rates
in loan contracts concluded by banks with their customers but does
not give it jurisdiction to set the rates of delay interest. In this regard,
the debtor (borrower) is required under the loan contract to return
the borrowed amount on maturity and to pay to the bank (creditor)
the agreed interest for such an amount, provided that the interest
rate set out in the loan contract does not exceed the upper limit set
by Qatar Central Bank. The Court of Cassation confirmed in Appeal
No. 207/2010 (Civil Cassation) that the legislator has permitted banks
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to collect (conventional) interest on loans granted to their customers
at the rate set by Qatar Central Bank where the rate is determined by
the Bank.

Position of the Qatari Legislator on
Assessing Compensation Due to a Creditor
as a Result of the Debtor’s Delay in
Performance of its Obligation

Article 268 of Qatar's Civil Code (Law No. 22/2004) stipulates:
“If the obligation has a sum of money as its object and the
debtor fails to fulfil such an obligation after being notified to
do so, and the creditor proves that he has suffered damage as
aresult thereof, the court may order the debtor to pay damages
observing the principles of justice.”

A legal analysis of the foregoing provision shows that the debtor is
required to fulfil its pecuniary obligation on maturity. In the event of
default or delay in the performance of the obligation, the debtor will
have committed a contractual fault for which it will be held liable
irrespective of the cause that led to the default, whether such default
is deliberate or due to negligence on the part of the debtor.

The enforcement of Article 268 of the Civil Code requires the fulfil-
ment of the following conditions:

First: The debtor's obligation should have a sum of money as its
object. If the debtor's obligation consists of carrying out work, or
refraining from work, or delivering an object, the debtor should fulfil
it in kind, whenever possible. If the performance in kind proves
impossible, the debtor will be bound to meet his obligation by
monetary compensation to remedy the damage suffered by the
creditor as a result of its default. The court will decide the amount of
the compensation, which may be reduced or denied if the creditor
has by its own fault contributed to causing or increasing the damage.

Second: The debtor should have failed to meet its obligation after
being notified to do so. Hence, it must be proven that the creditor has
notified the debtor of its pecuniary obligation. Article 261 of the Civil
Code stipulates:
"A debtor may be notified by a warning or by any other official
document in lieu of the warning. A notice may be served by
registered mail or by any other means as agreed by the parties.”

Third: The creditor should have suffered damage as a result of the
debtor's non-fulfilment of its obligation. The burden of proving the
damage as well as its type and extent rests on the creditor, contrary
to other laws that permit the charging of delay interest, and does not
require the creditor to prove the damage it has suffered as a result of
the delay to be entitled to such interest.

The trial judge will assess the compensation and has discretionary
authority to calculate it.

Position of Qatari Courts on Delay
Interest

Court of Cassation

In resolving interest-related conflicts, the Court of Cassation
established that there are in fact two types of interest on money: (1)
compensatory interest, known as conventional interest, and (2) delay
interest. The Court of Cassation permitted the competent trial court
to examine cases related to delay interest and to assess the interest
rate according to the facts and circumstances of the case.
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The Court of Cassation ruled in its judgment rendered at the hearing
dated 28 December 2010 in Appeal No. 184/2010 (Civil Cassation)
that there are two types of interest: (1) compensatory interest, which
is agreed upon between the creditor and the debtor for the use of an
amount of money within a given deadline, and (2) delay interest,
which accrues in the event of the debtor's default. Delay interest
serves as compensation to the creditor for the debtor's delay in the
performance of its obligation.

The Court of Cassation determined in its ruling rendered in the
hearing dated 22 December 2009 in Appeal No. 160/2009 (Civil
Cassation) the conditions for the accrual of delay interest, namely the
debtor's default. It considered that the debtor's mere delay
and failure to repay the bank loan by the set deadline creates a
presumption that the damage has occurred without the need for
establishing it by the lending bank (creditor). The Court reasoned that
the bank's entitlement to delay interest on bank loans is based on the
consideration that the lending bank (creditor) bears a greater burden
than that borne for ordinary loans to obtain the funds needed to
accommodate borrowers. The bank is thus entitled to compensation
for the damage it suffers as a result of the debtor's delay in repaying
the loan. The borrower's (debtor's) liability is engaged by its mere
delay in payment, which becomes an obligation incumbent on it and
in accordance with the standard practice in dealing with banks,
whereas this is common knowledge that requires no proof.

The ruling confirmed the Court's stance on delay interest, which was
expressed in its ruling rendered in the hearing on 4 January 2011 in
Appeal No. 207/2010 (Civil Cassation) and its ruling in the hearing
held on 11 January 2011 in Appeal No. 168/2010 (Civil Cassation). The
Court had likewise expressed its stance on delay interest in its ruling
rendered in the hearing dated 14 May 2013 in Appeal No. 40/2013
(Civil Cassation) as well as its ruling issued in the hearing held on 13
May 2014 in Appeal No. 66/2014 (Civil Cassation) and its ruling
rendered in the hearing dated 25 November 2014 in Appeal No.
208/2014.

Qatar International Court

The First Instance Circuit of QIC has required in a number of its
rulings that fall within its jurisdiction that the defendant pay delay
interest under Article 104 of QFC Contract Regulations 2005 in the
event that the defendant defaults on a pecuniary obligation. Such
interest is set at 5% based on the bank interest rate for short-term
borrowings applicable at commercial banks in the State of Qatar.

The First Instance Circuit of QIC ordered the defendant in Case No.
QIC (F) 3 [2020] to pay (delay) interest at the rate of 5% per annum,
which represents the average interest rate imposed by banks in the
State of Qatar on their customers for short-term loans. The First
Instance Circuit likewise confirmed the delay interest rate of 5% per
annum in Case No. QIC (F) 15 (1 November 2020) [2020].

In Case No. QIC (A) 6 [2021], the Appellate Circuit dismissed the
appellant's defence that considered delay interest imposed by the
First Instance Circuit as riba (usury) by virtue of the International
Islamic Figh Academy's Decisions No. 133(14/7) and No. 267(21/2018).

The Appellate Circuit held that the obligation to pay the (default)
interest on the outstanding amount is generally governed by the
provisions of the QFC Contract Regulations 2005. The majority of
disputes related to delay interest that are brought before this Court
are governed by Article 104 of the QFC Contract Regulations 2005,
which is the legislation applicable to such disputes, or by Article 18
and Paragraphs (8) and (9) of Annex No. 6 of the QFC Law, and by
Article 11 of the QFC Civil and Commercial Court Regulations and
Procedural Rules. Article 104 of QFC Contract Regulations 2005 sets
the general rule on (delay) interest considering that it serves as
compensation to the creditor for the outstanding amount in the
following cases:
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1. If the person (debtor) defaults on his or her obligation to pay
an amount of money on maturity, the creditor will be entitled
to delay interest on the outstanding amount, to be calculated
from the maturity date until the date of payment of the
amount.

2. The rate of the (delay) interest is determined on the basis of
the interest rate for short-term borrowings applicable in the
State.

3. The person (creditor/ plaintiff) is entitled to additional
compensation if he or she suffers significant damage as a
result of the debtor's default.

4. Unless otherwise agreed, if the object of the obligation is not
a sum of money, the interest on compensation is calculated as
of the date of the award of compensation.

The First Instance Circuit held that the Court of Cassation ruled in the
hearing dated 28 December 2010 in Appeal No. 184/2010 (Civil
Cassation) that there are two types of interest: (1) compensatory
interest, which are agreed upon between the creditor and the debtor
for the use of an amount of money within a given deadline, and (2)
delay interest, which accrue in the event of the debtor's default on its
obligation to repay the debt on maturity and which serves as
compensation to the creditor for such default.

BIOGRAPHY

Conclusion

The above analysis shows that the Qatari legislator has not included
any special provisions in the Civil Code or the Commercial Law on the
rate of the delay interest to be paid by the debtor to the creditor in
the event of the debtor's default on its pecuniary obligation. The
legislator has stipulated that the assessment of compensation in
such a case shall be governed by the general rules of contractual
liability as far as the elements and conditions thereof are concerned.

The Court of Cassation has permitted in a number of its rulings the
imposition of delay interest by the trial court examining the case
related to the debtor's default on its pecuniary obligation, on the
basis of the general rules of contractual liability. The Court of
Cassation reasoned that delay interest serves as compensation to the
creditor for the damage suffered as a result of the debtor's default on
its obligation, assuming that the damage has occurred and without
the need for the creditor to prove the damage.

Moreover, the First Instance Circuit and the Appellate Circuit of QIC
ordered the defendant (debtor) in a number of judgments rendered
within their jurisdiction to pay delay interest under Article 104 of QFC
Contract Regulations 2005 whenever the obligation has a sum of
money as its object and the defendant defaults on payment.

DR. ZAIN AL ABDIN SHARAR is the Senior Legal Counsel at the CEO Office of Qatar
International Court with over 23 years of legal experience under his belt. Prior to joining
Qatar International Court, he was Director of Legal Affairs & Enforcement at the Qatar
Financial Markets Authority where he also sat on the Disciplinary Committee for three years.
Dr. Sharar has taught Corporate Law and Corporate Governance at a number of Australian
universities and has provided counsel on various legal matters and topics to members of the
Boards of Directors of several public companies listed on the Australian Stock Exchange.

Doctor Sharar was appointed assistant professor of Commercial Law at the University of
Qatar where he gave courses on Commercial Law, Corporate Law and Arbitration law. He
likewise gave courses on Commercial Law as well as Maritime and Aviation Law at Ahmed Bin
Mohammed Military College and delivered various law lectures at the Ministry of Justice's
Centre of Legal and Judicial Studies in the State of Qatar.

Doctor Sharar is a mediator accredited by the London-based Centre for Effective Dispute
Resolution (CEDR) and also an arbitrator accredited by the GCC Commercial Arbitration
Centre. He was engaged in the mediation and commercial arbitration of a number of
commercial and construction-related cases and was also in charge of specialised vocational
training on dispute resolution programmes.

Doctor Sharar has made numerous research contributions that were published in prestigious

legal journals.

He holds a Bachelor of Laws Degree, a Master's Degree in International Commercial Law, a
Juris Doctor Degree (JD) and a Doctorate of Juridical Science (SJD) from the Bond University
in Australia. His doctoral dissertation focused on corporate governance.
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QICCA Arbitration
Checklist

Joseph Lee

Lawyer
Pinsent Masons, Doha

PRE-ARBITRATION

If commencing arbitration, the The claimant should state The respondent should plead lack of
claimant should consider: the arbitration agreement it | jurisdiction in its Response to

the arbitration agreement; invokes in the Notice of Notice of Arbitration (if it wishes to
Arbitration (QICCA Rules, dispute the arbitration agreement)
Article 4.3). (QICCA Rules, Article 5.1).

any limitation issues; and
ADR provisions.

The QICCA Rules do not provide for separate procedures for emergency arbitrator proceedings. A party seeking an interim and conserva-
tory measure should apply it to the arbitral tribunal (after its constitution) or to the competent court. The party who applies for such
request shall inform QICCA and the arbitral tribunal immediately (QICCA Rules, Article 27.1).

Each party may be represented or assisted by one or more persons chosen by it. The names and addresses of such persons must be
communicated to QICCA. Such communication must specify whether the appointment is being made for purposes of representation or
assistance. Where a person is to act as a representative of a party, they should present the particular deed of representation (QICCA
Rules, Article 6).

*As of the date of this checklist, QICCA's position on party representation is that a party should be represented in the arbitration
proceedings by a Qatari lawyer registered at the Qatari Lawyers Association and also may be assisted by any international law firm at its
choice. Co-counseling will therefore be necessary if a party is represented by an international law firm.

The claimant should file a Notice | The arbitration is deemed to | The respondent will file the *The QICCA Rules are silent
of Arbitration with QICCA and commence on the date on Response to the Notice of on whether the claimant
QICCA will communicate it to which the Notice of Arbitration and any counterclaims should file the response to
the respondent (QICCA Rules, Arbitration is received by the | within 30 days of receipt of the counterclaims contained in
Article 4.1). The Notice of respondent (QICCA Rules, Notice (QICCA Rules, Article 5.1). the Response.

Arbitration must include Article 4.2). The Response must include

information required under information required under Article

Article 4.3 and Article 4.4 of 5.2 of QICCA Rules.

QICCA Rules.

*The QICCA Rules are silent on the
extension of time at this phase
(other than setting forth the rights
of arbitral tribunal to grant
extension (QICCA Rules, Article 26)
but in practice, extension of time
may be requested.

*Originally published online on Lexis Middle East.
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PRE-ARBITRATION DAY 0 DAY 30 DAY 60

The claimant must pay a
registration fee of QAR 5,000.

*QICCA will not serve the Notice
of Arbitration to the respondent
until the payment of the
registration fee.

Constitution of Arbitral Tribuna

If the parties have agreed to
three arbitrators, the Notice of
Arbitration should contain the
claimant's nomination (QICCA
Rules, Article 4.4).

The respondent must pay a
registration fee of QAR 5,000 if it
files any counterclaims.

If the parties have agreed to three
arbitrators, the Response should
contain the claimant's nomination
(QICCA Rules, Article 5.2).

If the parties have agreed to
three arbitrators, the
co-arbitrators will appoint
the presiding arbitrator
(QICCA Rules, Article 10.1). If
the co-arbitrators fail to
agree on the presiding
arbitrator, the Committee of
QICCA will appoint the presi-
ding arbitrator pursuant to
Article 9.3 of QICCA Rules.

If the parties have agreed to
jointly appoint a sole arbitrator,
the claimant should provide its
proposal for the appointment of
a sole arbitrator in the Notice of
Arbitration (QICCA Rules, Article
4.4)

If the parties have agreed appoint-
ment of sole arbitrator, the
respondent should provide its
proposal for the appointment of a
sole arbitrator in the Response
(QICCA Rules, Article 5.2).

If the parties have agreed
appointment of sole
arbitrator, but failed to agree
on the sole arbitrator within
30 days of receipt of all
parties' proposal for the sole
arbitrator, the Committee of
QICCA will appoint the sole
arbitrator pursuant to Article
9.3 of QICCA Rules.

If the parties have not agreed on
the number of arbitrators, the
claimant should make submis-
sions on the number of
arbitrators and appointment
process. The Committee of
QICCA will appoint the sole
arbitrator or three arbitrators
pursuant to Article 8.1 and
Article 8.2 of QICCA Rules.

BIOGRAPHY

JOSEPH LEE is a Lawyer in the Construction Advisory &t Disputes
Group at Pinsent Masons in Doha. He handles both contentious
and non-contentious matters relating to construction, real estate,

oil & gas and energy projects.

He is experienced in advising on and conducting dispute resolution
as well as drafting and advising across all construction and project
development phases for multi-national contractors, developers and

government agencies.

Joseph also serves as an economic legal counsel to the Embassy of

the Republic of Korea in Qatar.

Joseph can be contacted at joseph.leedoha@pinsentmasons.com.
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