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QICDRC LATEST DEVELOPMENTS

Faisal Rashid Al Sahouti

CEO - Qatar International Court & Dear Readers,
Dispute Resolution Centre

he Qatar International Court and Dispute Reso-

lution Centre is committed to upholding the

Rule of Law and global best practices as a

leading International Court specialising in the

resolution of civil and commercial disputes.
Led by the principles of independence, impartiality, integrity
and propriety, the QICDRC is also a key contributor to
Qatar's onshore judicial system. As the Court's jurisdiction
expands and extends mediation and dispute resolution
mechanism to individuals, businesses and other actors in
Qatar and beyond, the QIC maintains its aim to provide and
enhance universal access to justice.

The Qatar International Court and
Dispute Resolution Centre is committed
to upholding the Rule of Law and global
best practices as a leading International
Court specialising in the resolution of
civil and commercial disputes.

Mediation Forum

This year, QICDRC organised a Mediation Forum to discuss
ongoing developments in the Mediation field, including
Qatar's New Mediation Law, the QICDRC Mediation Service,
Effectiveness of Virtual Mediation, the Singapore Conven-
tion on Mediation, and the Future of Mediation in Qatar
and the Middle East. The Qatar International Court's initia-
tion of the Mediation Forum comes as part of the Court's
engagement with local and international legal experts and
its commitment to help promote public trust and confi-
dence in the legal, requlatory, and judicial environment.
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Doha Forum

In an important step towards recognising the role of the
legal system in the climate change conversation, QICDRC
held a panel discussion titled “Litigation to Enforcement:
Mobilizing the Rule of Law in Response to the Climate Crisis"
at the 20" edition of the Doha Forum in March. Addressing
one of the Forum's focus areas, climate change and sustain-
ability, the distinguished panellists invited by the Court
touched on the importance of enforcement of environ-
mental laws to mitigate the global effects of climate change.

On 1 March 2022, a new Practice
Direction (No. 1/2022) on Small
Claims issued by the QICDRC came into
effect, substantially shortening

the time taken to reach a judgment.

Small Claims

On March 1, 2022, a new Practice Direction (No. 1/2022) on
Small Claims issued by QICDRC came into effect, substan-
tially shortening the time taken to reach a judgment. In line
with its commitment to the delivery of swift, fair, and cost-
effective dispute resolution services, and pursuant to Article
37.2 of the Regulations and Procedural Rules of the Court,
QICDRC will allocate small claims cases of up to and inclu-
ding QAR 100,000 to a specialist small claims track within
the First Instance Circuit of the Court. Free of filing fees, the
new small claims proceedings will typically be determined
on the papers or virtually via a remote hearing, instead of
an in-person hearing in Court, further streamlining the
judicial process for all parties involved.

Enhanced e-Court Services

QICDRC is proud to be the leading court in Qatar in its use
of technology as the essential way to improve and deliver
access to justice through a specialist electronic case mana-
gement system for those involved in proceedings before the
Court and Regulatory Tribunal. The e-Court services are
available in both English and Arabic and are accessible to
everyone through QICDRC's website. It ensures, among
other things, that litigants, wherever they are in the world,
can file, access communications with and, where appro-
priate, make submissions to the QICDRC.

Book Launch: Guide to the Qatar
International Court and Regulatory
Tribunal - Procedure and Jurisprudence

LexisNexis Middle East, Strategic Alliance Partner to the
Qatar International Court, released Qatar International Court
and Dispute Resolution Centre: A Guide to The Court and
Regulatory Tribunal - Procedure and Jurisprudence, written
by Khawar Qureshi QC and Catriona Nicol and launched in
February 2022. The Handbook provides an in-depth exami-
nation and critical insights into the most relevant legislation
since the establishment of the two bodies, the Court and
Regulatory Tribunal's procedures, and key judgments on
both procedure and areas of substantive law.
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Qatar International Court and Dispute Resolution Centre

A Guide to the Court
and Regulatory
Tribunal:

Procedure and
Jurisprudence

Visit our online bookstore to learn more
about this book and to order your copy :

Middle East: www.lexis.ae/publications
UK and overseas: www.store.lexisnexis.co.uk

By Khawar Qureshi QC and Catriona Nicol

With contributions from Rt Hon The Lord Thomas of
Cwmgiedd, President of the Qatar International

Court, and Christopher Grout, Registrar of the Qatar
International Court and the QFC Regulatory Tribunal.

A unique publication providing a concise overview
and explanation of the Qatar International Court and
QFC Regulatory Tribunal’s legislation and case law.
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Insights on Qatar
Law No. 20/2021
on Mediation

n 4 November 2021, Qatar issued

Law No. 20/2021 on Mediation in the
Settlement of Civil and Commercial Matters,
contributing to the increasing role of

mediation as an alternative and important
means of dispute resolution in Qatar. This
article discusses some of the most important
provisions of the Mediation Law.

Dr Zain Al Abdin Sharar
Senior Legal Counsel
Office of the CEO
Qatar International Court & Dispute
Resolution Centre

In recent years, the Qatari legislator has given special attention to
regulating alternative dispute settlement mechanisms in the State
in order to support the justice system, consolidate the Rule of
Law, achieve full justice, and enhance the attractiveness of Qatar's
investment climate. The Qatari legislator took the initiative to issue
the Qatari Law No. 2/2017 on Arbitration in Civil & Commercial
Matters, which has strengthened the position of the State of Qatar
on the map of international commercial arbitration. The legislator
then issued the Qatar Law No. 20/2021 on Mediation in the Settlement
of Civil & Commercial Disputes. It is hoped that this Law
will contribute in the coming years to activating mediation as an
alternative and important means of dispute resolution, and that it
will relieve the burden on the Courts by reducing caseloads and
encouraging disputing parties to settle their disputes away from the
courts because of the savings in time, effort and judicial expense,
which supports the continuity of business and friendly relations
between such parties.

The Mediation Law consists of 33 articles. Article 1 of the Law defines
Mediation as a means of amicably settling a dispute, resorted to by
agreement between the disputing parties, or at the request of the
Court. "Mediator" is defined as one or more persons who undertake
the settlement of a dispute through mediation, which means that
mediation must be conducted by a mediator who seeks to foster
conversion of views in the dispute between the parties and settling

The mediator’s role should be limited
to helping the disputing parties to reach
the appropriate solution themselves.

the dispute amicably between the parties. The mediator's role should
be limited to helping the disputing parties to reach the appropriate
solution themselves.

Article 2 of the articles of promulgation of the Mediation Law
specifies the scope of its application, stipulating that the Law applies
to lawsuits and disputes falling within the competence of civil and
commercial circuits on the one hand, and Article 2 of the Mediation
Law specifies that it applies to mediation wholly or partially
conducted in the State of Qatar unless otherwise agreed upon by the
parties. It also applies to mediation that the parties agree to subject
to the provisions of this Law, or to mediation that is based on a
request from the competent court to consider the dispute that is
brought before it and direct the parties to settle the dispute arising
between them through mediation.

In analysing the above articles, we conclude that the Mediation Law
applies to pre-litigation consensual mediation, which are to be
conducted based on the mediation agreement between the parties,
and which may appear in the form of a clause in the original contract
that requlates the contractual and legal relationship between the
parties, or in the form of an independent agreement that is separate
from the original contract after the onset of the dispute and before
the filing of the lawsuit. The Mediation Law also applies to mediation
subsequent to filing a lawsuit based on the agreement of the parties
themselves in the course of the proceedings or at the request of the
competent court in civil or commercial lawsuits.
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The Mediation Law also applies

to the cases and disputes over which
the Investment and Trade Court

has jurisdiction.

The Mediation Law also applies to the cases and disputes over which
the Investment and Trade Court has jurisdiction under Article 2 of
the articles of promulgation of Law No. 21/2021 Establishing the
Investment and Trade Court.

It is to be noted that the Qatari legislator has adopted the concept of
consensual mediation in which the litigants agree to settle the
dispute that has arisen between them or that may arise between
them amicably through Mediation and through a person agreed
upon and chosen to undertake the mediation. The legislator did not
take into account the concept of judicial mediation in which the
mediator is a judge.

It is to be noted that the legislator has
excluded certain lawsuits and disputes
from the Mediation Law, believing
that such disputes and lawsuits are of
a special nature and are incompatible
with being subject to the Mediation
Law.

Article 3 of the Mediation Law stipulates that the Law shall not
apply to urgent cases or applications for emergency interim relief,
substantive and temporary enforcement disputes, in which one of
the parties is:
- Qatar Energy
- a company which Qatar Energy has established, participates
in, or contributes to;
- a company based on agreements of exploration or participation
in the production or development of rights, production sharing
or joint venture agreements in the field of petroleum operations
or petrochemical industries; or
- any physical or juridical person licensed by Qatar Energy to
carry out petroleum operations under Law No. 3/2007 on the
Exploitation of Natural Wealth and its Resources.

Article 3 also excludes tax disputes and matters in which conciliation
is be permissible within the scope of the Law. It is to be noted that the
legislator has excluded certain lawsuits and disputes from the
Mediation Law, believing that such disputes and lawsuits are of a
special nature and are incompatible with being subject to the
Mediation Law.

Although the legislator did not define the nature of disputes in which
conciliation is not permissible and that are therefore not eligible for
mediation, these can be clarified as disputes related to purely
personal status, such as matters related to a person's status and
capacity, and to the validity or invalidity of marriage contracts,
divorce, and public policy and criminal matters. Accordingly, by
logical inference from Article 3, in the author's view, the Mediation
Law applies to any matter for which conciliation is permissible in
Qatar.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2022 #01

Article 4 of the Mediation Law clarifies the mechanisms for initiating
mediation procedures, which may be initiated by one or more medi-
ators in accordance with the agreement of the parties, provided that
the number of mediators is odd in all cases. Mediation procedures
must begin by the mediator holding one or more sessions during
which the mediator assists the parties in reaching an agreement to
resolve the dispute by identifying the subject-matter(s) of the dispute
and seeking appropriate solutions and presenting them to the parties
in order to help the parties reach a final settlement agreement to
resolve the dispute.

Article 5 of the Mediation Law sets out the conditions to be met
by the mediator, whether a natural or juridical person, and permits
companies and public interest entities to engage in mediation work.
A mediator, if a natural person, must be fully competent and no final
judgement may have been issued against him or her for a felony
or a misdemeanour involving breach of honour or trust, even if the
person has been exonerated. The mediator be of good conduct and
reputation, shall be known for integrity, impartiality and experience,
and shall not have been previously dismissed or de-listed from the
roll in which he or she is registered, and the licence issued to practise
the profession shall not have been revoked by virtue of a disciplinary
judgement or decision.

A mediation agreement will be
considered as made in writing if it is
contained in a document signed by the
parties, or in the form of paper or
electronic correspondence or any other
form made by means of communication
allowing receipt.

Article 6 of the Mediation Law stipulates that the Mediation
Agreement must be made in writing. A mediation agreement will be
considered as made in writing if it is contained in a document signed
by the parties, or in the form of paper or electronic correspondence
or any other form made by means of communication allowing
receipt. Reference in a contract to a document containing the
mediation clause will be considered to be a mediation agreement,
provided that the reference is clearly stated so as to make that clause
a part of the contract. This means that an oral mediation agreement
will be deemed invalid and may not be invoked as a plea before the
Court.

Article 7 stipulates that a register will be created for the registration
of mediators, and gives, specialised professionals and arbitrators
the right to be registered in the register in accordance with the
conditions and registration criteria, which will be issued by a decision
of the Council of Ministers.

Article 9 stipulates that a mediator engaged in mediation in a dispute
may not be a member of an arbitral or judicial tribunal or give an
opinion or testimony to either in respect of the dispute itself.

Article 10 stipulates that mediation procedures are to begin on the
date on which the mediator accepts his or her functions, and, within
ten days from the date of his or her selection or appointment, the
mediator must inform the parties to the dispute in writing of his
or her acceptance or refusal to act as mediator, and the mediator
will step down if anything affects his or her impartiality and
independence.
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Article 11(3) stipulates that the parties may agree on the procedures
for disqualification of the mediator. If there is no agreement in this
regard, the request for disqualification must be submitted to the
competent court for determination within five days from the date of
submission.

It should be noted that in the Mediation Law, the legislator did
not clarify the criteria or circumstances justifying the disqualification
of a mediator by the parties, as it did in the Arbitration Law. Article 12
of the Arbitration Law states:
“The arbitrator may not be disqualified unless there are circum-
stances that give rise to justified doubts about his impartiality
or independence, or if he does not meet the qualifications
agreed-upon by the parties...."

While the legislator did not expressly refer to criteria or circumstances
for removal of a mediator, these criteria and circumstances can be
inferred from Article 11(2) of the Mediation Law, which stipulates
that a Mediator shall withdraw from the Mediation in writing if any
matter affecting his or her impartiality or independence arises after
commencement of mediation. The criteria may therefore be applied to
circumstances entailing disqualification.

An alternative mediator may be appointed to replace a mediator
whose mission has ended due to removal, recusal or dismissal, using
the same procedures for appointing the mediator whose mission has
ended. If the mediator is unable to perform the mission or stops
performing it, leading to a delay in mediation procedures, and does
not step down and the parties do not agree to dismiss him or her, the
court may order the termination of the mission.

The legislator has granted the Mediator immunity from legal liability
except in cases of bad faith, collusion, or gross negligence, as Article
14 stipulates that:
"A Mediator may not be held accountable for the exercise of
Mediation missions unless such exercise is for bad faith, or a as
a result of complicity or gross negligence. Accountability
procedures and controls shall be requlated by a decision of the
Council.”

Accordingly, an aggrieved party may institute legal proceeding
against a mediator if the mediation ends in reconciliation that
was the result of fraud or deception by the Mediator who deliberately
and in bad faith deviated from the nature of the mission, whether
motiv-ated by a desire to favour or harm one of the litigants
or to obtain a personal benefit. Legal proceedings may also be
instituted against the mediator—even if the mediation did not end in
reconciliation—if the mediator committed a gross error resulting in
harm to one of the disputing parties, for example if the mediator
takes a document submitted by one of the litigants and delivers it to
the opposing party or delivers copies of it without the party's consent
and approval.

Article 15 of the Mediation Law
permits the court hearing the case to
sua sponte ask the parties to such case
to settle the dispute through mediation
within a period it specifies.

Article 15 of the Mediation Law permits the court, at the request of
one of the parties or sua sponte, to the parties to such case to settle
the dispute through mediation within a period it specifies. If a party
objects to the court's request to settle the dispute through

mediation, the court shall continue to consider the case brought
before it. By reference to the provisions of Article 2 of the promulga-
tion articles, the lawsuit should be brought before the civil and
commercial court circuit, given that the Mediation Law applies to
lawsuits and disputes falling within the jurisdiction of the civil and
commercial circuit. It is worth noting the importance of the role
played by the court to convince the parties of the effectiveness of
mediation when asked to settle the dispute through mediation.

As per Article 16, the parties may request the court to refer the case
to mediation at any stage of the case, provided that this is done
before the case is reserved for judgment. If the dispute is settled
through mediation while the case is being considered, the party
responsible for paying the judicial fees will be exempted from paying
them, and such fees shall be refunded if they have already been paid.

Among the most important provisions of the Mediation Law are
those stipulated in Article 18, which considers the existence of a
mediation agreement, whether in the form of a clause in the original
contract or in the form of a separate agreement, as one of the
defences a defendant can raise against the plaintiff's lawsuit and in
response to the plaintiff. However, a court may decide to judge a case
despite the existence of a mediation agreement if it concludes that
the mediation agreement is null, ineffective, or inoperative, or that
the procedures for conducting mediation between the parties have
ended and did not lead to an agreement within the period set for the
mediation agreement.

Article 24 of the Mediation states that the mediator shall draft the
settlement agreement in writing within seven days from the date the
parties have reached a settlement of the dispute. The mediation
agreement must include:

1. The names, personal data and addresses of the parties to
the dispute, and the case number, if any.

2. The name, personal data and address of the mediator.

3. The name of any other person whose consent to the agree-
ment shall be obtained.

4. A summary of the subject matter of the dispute.

5. The name of any expert appointed to the dispute and the
expert opinion issued.

6. A detailed statement of what has been agreed upon
between the parties to the dispute.

A number of copies of the agreement shall be signed provided that
each of the parties and the Mediator is given an original copy of the
settlement agreement.

In order for the settlement agreement to be enforced, it must be
signed by the parties, the person whose consent is required by the
subject-matter of the dispute, and the mediator.

Among the most prominent provisions of the Mediation Law is
Article 25, which deems the settlement agreement resulting
from mediation and authenticated by the court to be a execution
instrument pursuant to which enforcement may take place, and
which may not be contested by any means of appeal. Thus a
party seeking enforcement of a settlement agreement need not
resort to the courts to request the enforcement of what was agreed
upon in the settlement agreement and request the court to adjudge
compensation based on the rules of contractual liability; instead, the
party can request the Enforcement Court to enforce the specified
obligations contained in the settlement agreement in accordance
with the provisions of Civil and Commercial Procedure Law No.
13/1990 and its amendments.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2022 #01
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Article 27 deems the mediation
agreement authenticated by the
competent court to have res judicata
effect, which means that if the subject
matter of a case is a settlement
agreement authenticated by the court,
the court must rule that the lawsuit
may not be considered, due to the
previous ruling on the same case.

Article 27 is another important provision of the Mediation Law.
Article 27 deems the mediation agreement authenticated by the
competent court to have res judicata effect, which means that if the
subject matter of a case is a settlement agreement authenticated
by the court, the court must rule that the lawsuit may not be
considered, due to the previous ruling on the same case.

Article 30 stipulates that all deliberations, discussions, offers, negoti-
ations, and documents related to mediation remain confidential, and
may not be used for any inference except in exceptional cases
mentioned in Article 31.

In conclusion, we have attempted to briefly discern some of the most
important provisions of the Mediation Law. The Qatari legislator did
right in establishing a system of alternative dispute resolution

methods in the Qatar, and in particular, enacting a mediation law.
Mediation has today become a unique mechanism for settling
disputes and a safe haven for resolving disputes given the advan-
tages it provides, the most important of which are speed, flexibility,
privacy, confidentiality, and maintaining friendly relations between
the parties.

BIOGRAPHY

DR ZAIN AL ABDIN SHARAR has over 23 years' experience in the
legal field. Prior to joining the QICDRC, Dr Sharar was the Director
of Legal Affairs & Enforcement at the Qatar Financial Markets
Authority (QFMA). Dr. Sharar also served for three years on the
QFMA's disciplinary committee.

Dr Sharar has taught corporate law and corporate governance at a
number of Australian universities and has provided advice to board
members of several Australian publicly listed companies. He worked
at Qatar University for three years as an Assistant Professor of
Commercial Law, where he taught companies law and arbitration
law. He has also taught commercial law and maritime and aviation
law at the Ahmad Bin Mohammed Military College in Qatar and has
lectured on many topics at the Legal and Judicial Studies Centre at
the Qatar Ministry of Justice.

Dr Sharar is a certified mediator at the Centre for Effective
Dispute Resolution in London and a qualified arbitrator at the GCC
Commercial Arbitration Centre. He has provided mediation and
arbitration services in many commercial and construction cases.
He also participates in ADR training programmes.

Dr Sharar has a Bachelor of Laws, a Master's in International
Trade Law, and a Doctor of Legal Sciences from Bond University
in Australia, specifically focused on corporate governance.
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Jurisdictional Challenges
in Arbitrations in Qatar

I n this article, we explore jurisdictional
challenges in arbitrations within the State
of Qatar, both under Qatar law and the law
of the Qatar Financial Centre (QFC). This
matter is important for all parties whose
arbitrations are seated in either of these

jurisdictions, and particularly to parties
whose arbitrations are agreed to be subject
to the rules of the arbitration centre that
administers most Qatari-seated arbitrations,
namely the Qatar International Centre for
Conciliation and Arbitration (QICCA).

Paula Boast

Partner
Charles Russell Speechlys

Peter Smith

Legal Director
Charles Russell Speechlys

Marjan Mirrezaei

Associate
Charles Russell Speechlys

Introduction

The ability of the court or arbitral tribunal to reach a substantive
decision on a dispute is based on its jurisdiction to do so. There
will always be instances where a party to a dispute challenges the
jurisdiction of the court or arbitral tribunal to administer and decide
on the dispute.

Challenges to the Jurisdiction
of the Arbitral Tribunal

Arbitration is seen as a more time and cost-effective alternative
which achieves achieves a similar, if not the same, result for the
parties as court litigation. It offers a robust process for dispute
resolution with a binding and enforceable award at the end. The
consensual rather than mandatory nature of arbitration means
that arbitration can be more prone than litigation to jurisdictional
challenges.

Jurisdictional challenges often arise in one of two key circumstances.
The first is when one party disputes the tribunal's jurisdiction to
administer and decide upon the dispute it has been presented with.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2022 #01
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The second is when there is a disagreement in respect of the
agreement to arbitrate between the parties contained either in a
substantive contract or in a separate agreement.

The arbitration agreement sets out the scope of the dispute that the
parties have agreed should be subject to resolution by arbitration as
well as the process for arbitration. Respondents to arbitration may
seek to stop the arbitral process by claiming that the dispute referred
to arbitration is outside the jurisdiction of the tribunal formed by
that referral.

Some examples of when jurisdictional challenges are raised include:
e when there is a doubt as to whether there is an arbitration
agreement in place or not (the writing requirement);

® when there is an argument as to whether there is a valid arbitration
agreement in place;

® when there is a concern over the arbitrator's or the tribunal's
impartiality;

e when there is doubt as to a tribunal's constitution;

e where one party challenges the scope of the tribunal's authority.

Frameworks for Challenging
a Tribunal’s Jurisdiction
in Qatar and the QFC

A. POSITION IN QATAR OUTSIDE THE QFC

On 16 February 2017, Qatar issued Law No. 2/2017 Promulgating the
Civil and Commercial Arbitration Law (the "Arbitration Law") which
amended Law No. 13/1990, the Qatar Civil and Commercial Code of
Procedure (CCPC).

The Arbitration Law is primarily modelled on and influenced by the
UNCITRAL Model Law on International Commercial Arbitration 1985
(the "UNCITRAL Model Law") with some modifications. Broadly
speaking, the Arbitration Law has been welcomed by the arbitration
community in Qatar.

The introduction of the Arbitration Law has encouraged more parties
to adopt arbitration as part of their dispute resolution processes in
their contracts instead of litigation before the Qatari Courts, where
the resolution of disputes can at times be lengthy and very expensive.

The modernisation of the Arbitration Law and the equivalent law
applicable in the QFC has placed Qatar on the arbitration map. It is
seen as an attractive jurisdiction for parties who are seeking to settle
their disputes by arbitration, not least because Qatar has been a party
to the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards since 2003.

Article 2 of the Arbitration Law sets out whom the law applies to and
in which circumstances it applies. The Arbitration Law applies to all
arbitrations, whether public law or private law persons, who are
subject to the dispute and who have agreed in their arbitration
agreement that the dispute will be subject to the provisions of the
law. It does not matter whether the arbitration takes place in Qatar or

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2022 #01

abroad. Those who work with State counterparties should note that
agreement to arbitrate administrative contracts is subject to the
approval of the Prime Minister or his delegates.

Article 7(1) of the Arbitration Law provides that the:
“arbitration agreement is the agreement of the parties.... to
refer to arbitration, to decide on all or some disputes that have
risen or that may arise between them in respect of a defined
legal relationship, whether contractual or non-contractual.”

Article 7(3) further provides that the arbitration agreement must be
in writing or it will be deemed invalid. Parties can agree to any other
substantive terms in the contract, provided that they are not against
public policy. For instance, if the terms have an illegal purpose or
unenforceable for want of legality.

A key provision to note in the Arbitration Law is Article 8. This provi-
sion requires a court to refuse to hear a dispute that is subject to an
arbitration agreement unless one or more exceptions are met. This
can include a finding by the court that the arbitration agreement is
null and void, inoperative or incapable of being performed.

Article 16(1) of the Arbitration Law makes express provisions for
an arbitral tribunal to be able to rule on its own jurisdiction (the
"competence-competence” rule) as well as to rule in respect of the
existence, validity, nullity, expiry of an arbitration agreement or its
inapplicability to the subject-matter of the dispute.

Article 16(2) provides that any challenge to the jurisdiction of the
arbitral tribunal—including any challenge to the existence, validity,
nullity, expiry, or applicability of the arbitration agreement—must
be raised no later than the statement of defence or in the reply to
counterclaim if a counterclaim has been made.

Article 16(2) also provides that any challenge in respect of the
arbitral tribunal exceeding the scope of its jurisdiction in hearing
the dispute must be presented as soon as the issues arise during
the arbitral proceedings.

Article 16(3) further provides that the arbitral tribunal may determine
the jurisdictional challenge as a preliminary matter or may reserve its
decision until the award is issued on the substantive dispute. The
arbitral tribunal under this article maintains the power to continue
with the proceedings and make an award pending any jurisdictional
challenge or appeal to the Competent Court.

A claim that the tribunal does not
have jurisdiction will need to be raised
no later than the statement of claim or,
where there is a counterclaim,

the challenge should be raised in

the reply to the counterclaim.

The party wishing to raise a jurisdictional challenge should be
aware as to when they are able to raise such challenges during the
proceedings. A claim that the tribunal does not have jurisdiction will
need to be raised no later than the statement of claim or, where there
is a counterclaim, the challenge should be raised in the reply to the
counterclaim.

If the challenge is in respect of the tribunal exceeding its scope of
authority, then that challenge should be raised as soon as one or both
parties establish the tribunal has exceeded such scope.
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B. POSITION WITHIN THE QFC

The legislative framework in the QFC is similar to the position in the
State of Qatar generally. However, it is important to note that the
Arbitration Law does not apply to QFC-seated arbitrations because
the QFC, as a separate jurisdiction, has its own, separate civil and
commercial legal regime based on common law.

As with the Arbitration Law, the QFC Arbitration Regulations 2005
made pursuant to Article 9 of QFC Law No. 7/2005 (the "Arbitration
Regulations") follow the UNCITRAL Model Law.

The Arbitration Regulations apply to all arbitrations where the seat is
the Qatar International Court and Dispute Resolution Centre
(QICDRC), also known as the QIC. The QIC differs from the Qatari
Courts outside the QFC in that the former operates in English with
judges who are experts in common law rather than civil law, which is
applied in the latter.

Section 5 of the Arbitration Regulations sets out the jurisdiction
of the arbitral tribunal. Under Article 21(1), the tribunal may rule on
its own jurisdiction, including any objections with respect to the
existence or validity of the arbitration agreement. For that purpose,
an arbitration clause which forms part of a contract will be treated
as an agreement independent of the other terms of the contract. A
decision by the tribunal that the contract is null and void will not by
itself determine the invalidity of the arbitration clause.

Article 21(2) sets out when a jurisdiction challenge should be made.
A plea by a respondent or other party that the tribunal does not
have jurisdiction must be raised no later than at the time of
the submission of the defence or, for another party, that party's
first written statement in the arbitration. A party is not precluded
from raising such a plea by the fact that the party has appointed or
participated in the appointment of any arbitrator. A plea that the
tribunal is exceeding the scope of its authority must be raised as
soon as the matter alleged to be beyond the scope of its authority is
identified during the arbitral proceedings. The tribunal may, in either
case, admit a later plea if it considers the delay justified.

Under Article 21(3), the tribunal may rule on a jurisdictional challenge
either as a preliminary question or in an award on the merits. If
the tribunal rules as a preliminary question that it has jurisdiction
then any party may request, within 30 days after having received
notice of that ruling, that the QIC decide the matter. The decision of
the QIC may not be appealed. While this request is pending, the
tribunal may continue the arbitral proceedings and make an award.

The scope of the Arbitration Regulations is likely to be expanded by
QFC Law No. 14/2021 and Law No.15/2021, which amended QFC Law
No. 7/2005. The two new Laws came into effect on 13 October 2021.
They extended the jurisdiction of the QIC to cover all civil and
commercial suits relating to the Qatar Free Zones (QFZs), being
areas managed by the Qatar Free Zones Authority. This means that
for commercial entities based in the QFZs at Ras Bufontas (the
airport free zone connected to Hamad International Airport) and
Umm Al Houl (the seaport free zone), the seat of any arbitrations will
be the QIC and not the Qatari Courts, unless another seat is expressly
chosen.

Prior to the adoption of the new Laws, there was uncertainty as to
whether the QIC was the competent court. The QFC advised that
parties should only make applications to the QIC if they both agreed
to do so.

The Risk of Jurisdictional
Challenges

The obvious benefit to an early jurisdictional challenge from the
perspective of a respondent is that the arbitration will be terminated
quickly and with a minimal cost exposure. Even if jurisdiction is not
dealt with as a preliminary issue and the tribunal makes a finding on
its jurisdiction in its final award, a tribunal may still reduce the scope
of its substantive findings if it determines that some, or even all, of
the claims made are outside its scope of authority.

There remain several risks associated with jurisdictional challenges.
The biggest risk to proceedings is the effect it will likely have on
the current proceedings. Often by the point when a jurisdictional
challenge is made, the arbitral tribunal will have already issued
the procedural timetable and a final hearing date may have been
agreed.

Generally arbitral tribunals will stay/suspend the proceedings on
the substantive matter pending the outcome of the jurisdictional
challenge. That said, and as we have noted above, the arbitral tribunal
does have the right to continue with proceedings should it wish to
do so.

Where proceedings are stayed, this will of course have a knock-on
effect on the procedural timetable. In turn, this will undoubtably
cause an increase in costs for both parties as well as affecting from a
timeframe perspective.

If the arbitral tribunal opts to continue considering and deciding on
the substantive matters and does not stay the proceedings pending
the outcome of the jurisdictional challenge, there is a risk that any
award will be challenged at the competent local court. This can also
significantly increase costs as well as affect the timeframe for both
parties.

Article 33 of the Arbitration Law and Article 41 of the QFC Regulations
provide identical grounds upon which an award may be challenged.
They are drawn from the UNCITRAL Model Law. They focus on the
invalidity of the arbitration agreement, the violation of due process,
the tribunal exceeding its authority, the improper constitution of the
tribunal, and/or procedural irregularities.

The Approach of the Qatari
Courts and the QIC to
Jurisdictional Challenges

Both the Qatari Courts and the QIC have a supervisory role which, to
some extent, contradicts the policy written into both the Arbitration
Law and the Arbitration Regulations, i.e., that the tribunal is allowed
to rule on its own competence. In common with some jurisdictions,
such as England and Wales under the Arbitration Act 1996, both
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Both the Qatari Courts and the QIC
have a supervisory role that, to some
extent, contradicts the policy written
into both the Arbitration Law and the
Arbitration Regulations, which allows
the tribunal to rule on its own
competence.

courts may review a tribunal's ruling on jurisdictional issues after
a preliminary ruling by the tribunal on jurisdiction or after the
tribunal's final award on the merits.

A. POSITION IN QATAR OUTSIDE THE QFC

The competent court under the Arbitration Law is the Civil and
Commercial Arbitration Disputes Circuit of the Court of Appeals.

The introduction of the Arbitration Law and associated legal updates
is indicative of the legislative intention to back tribunals to resolve
such matters without the local courts having to intervene. This in
turn saves costs and time.

The Courts are taking more of a back-seat approach and aiming to be
utilised only as a last resort. This is due predominantly to recognition
that the Courts are running to capacity at all levels, not just
the Court of Appeal. The underlying rationale, however, is to give
investors comfort and assurance that the Arbitration Law provides
sufficient backbone to resolve potential disputes without the need
for local court involvement leading to additional time and costs.

B. POSITION WITHIN THE QFC

The QIC has only one reported arbitration decision, published
expressly because it dealt with the issue of jurisdiction of the QIC to
entertain arbitration matters. This is Cv. D [2021] QIC (F) 8. It is a
decision of the First Instance Circuit.

Neither party to the arbitration was established in the QFC but the
contract between them provided for arbitration under LCIA Rules,
with the seat to be the QIC, and for the venue of the arbitration to be
Qatar.

The applicant, 'C', applied to the QIC for interim relief and precau-
tionary measures in relation to the contract by way of an injunction
to maintain the status quo pending the determination of the dispute.
C made its application prior to filing a request for arbitration with the
LCIA.

Due to the QIC's "policy to protect the confidentiality of arbitrations"
and "as no point arises of general interest apart from the issue of
Jurisdiction", the Court directed that only a very brief note of the
ruling should be published (para. 8).

The Court was satisfied that it was the seat of the arbitration and
that under the applicable law it indeed had jurisdiction to entertain
the application "in circumstances in which an arbitral tribunal could
notyetactor act effectively" The Court declined to grant relief on the
facts before it at the time the application was made.

Interestingly, and for reasons not expressly set out in the judgment,
the Court found that its jurisdiction was founded in part on the
Arbitration Law, not the Arbitration Regulations, implying that the
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parties had chosen a law other than the law of the seat to govern the
arbitration process (para. 6).

In the absence of any contrary
evidence, it seems highly likely
that the QIC will take a
non-interventionist approach

to maintaining the jurisdictional
integrity of the arbitrations

that it supervises.

The inference from C v. D. is that very few QFC-seated arbitrations
have challenges to jurisdiction that reach the QIC. In the absence of
any contrary evidence, it seems highly likely that the QIC will take a
non-interventionist approach to maintaining the jurisdictional integ-
rity of the arbitrations that it supervises. This would be in alignment
with the QIC's Regulations and Procedural Rules Section 5(1), which
promotes arbitration in unequivocal terms:

“The Court will encourage the parties, whenever it is appro-
priate to do so, to resolve their disputes by resorting to arbitra-
tion or mediation or any other method of alternative dispute
resolution.”

Conclusions

While many jurisdictional challenges do have merit and their applica-
tions are raised out of genuine concern over the impartiality of the
tribunal and the scope of the arbitration, it must be pointed out that
a significant number of challenges have very little worth. They may
derive from a party's overall arbitration strategy or have been raised
from a deliberately obstructive perspective. As arbitral parties
continue to become more attuned and accustomed to the use
and nuances of the arbitration process as against use of litigious
procedures in the courts, it is likely these challenges will continue to
increase.

To avoid unnecessary, or indeed even vexatious challenges, we
suggest that parties adopt the following arbitration strategies:

a) Draft the agreement to arbitrate carefully considering the
anticipated disputes the parties wish to arbitrate.

b)  Ensure that the agreement to arbitrate is watertight. If the
signatory to the agreement requires a specific power of
attorney and not just a general one, then work to ensure
one is in place before the agreement is signed.

¢) Consider whether the proposed arbitration subject-matter
falls squarely within the dispute resolution clause and
draft the request to arbitrate accordingly.

d)  Ensure that parties fully understand and take into consid-
eration the associated cost increase and timeframe impacts
that come about as a direct result of such challenges. This
should ideally be done before raising them as a respondent
or choosing to defend such challenges as a claimant.
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Amendments to the QFC
Data Protection Regulations

In 2016, Qatar was one of first countries
in the Middle East to introduce a stand-
alone data protection law, Law No. 13/2016

Concerning Privacy and Protection of
Personal Data. The Qatar Financial

Centre (QFC), an onshore business and
financial hub established by Law No.
7/2005, enacted its Data Protection
Regulations in 2005. On 21 December 2021,
the QFC amended its Data Protection
Regulations (the “2021 DPR”), which
came into force on 19 June 2022. The
amendments to the 2021 DPR aim to align
it with the General Data Protection
Regulation (Regulation (EU) 2016/679)
(GDPR), considered the gold standard for

the protection of consumer information.
Since the GDPR came into force on 25 May
2018, several countries have adopted a
similar approach to data protection. Given
that the QFC is a popular offshore platform
for foreign investors looking to establish
companies in Qatar, it is not surprising that
the QFC amended its 2005 DPR to conform
to international practices in relation to data
protection. The key amendments include
establishing a Data Protection Office,
imposing significant fines on violations,
and expanding the rights of individuals
with respect to processing their personal
data.

Khadeja Al-Zarraa

Senior Associate
Al-Ansari Law Firm

Introduction

Over the last decade, the world has shifted to using technology in
everyday life more and more. This increased reliance on technology in
everyday life have led to significant developments in data protection
laws across the globe. In 2016, Qatar was one of first countries in the
Middle East to introduce a standalone data protection law, Law No.

13/2016 Concerning Privacy and Protection of Personal Data.’
Furthermore, Qatar Financial Centre (QFC) an onshore business and
financial hub established by Law No. 7/2005 enacted its Data
Protection Regulations in 2005 (the "2005 DPR"). On 21, December
2021, the QFC amended its Data Protection Regulations (the “2021
DPR"), which came into force on 19 June 2022. The amendments to
the DPR aim to align it with the General Data Protection Regulation
(Regulation (EU) 2016/679) (GDPR). The GDPR is considered the gold
standard for the protection of consumer information.? Given that the
QFC is a popular off shore platform for many foreign investors
looking to establish companies in Qatar, it is not surprising that the
QFC amended its 2005 DPR to conform with international practices
in relation to data protection.

1. Endpoint Protector, Data Protection Regulations in the Middle East,
https://www.endpointprotector.com/blog/data-protection-regulations-middle-east/.

2. International Bar Association, Data protection: threat to GDPR's status as
‘gold standard', https://www.ibanet.org/article/A2AA6532-B5C0-4CCE-86F7-
1EAAB79ED532# :~:text=Implemented%20in%20May%202018%2C%20
the,world's%20toughesto2Dever%20privacy%?20regime.
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In this article we will highlight the major amendments in the 2021
DPR.

Key Terms

The 2021 DPR has the following key terms:

- Processing is defined as any operation or set of operations
which is performed upon Personal Data, whether or not by
automatic means, such as collection, recording, organization,
storage, adaptation or alteration, retrieval, consultation, use,
disclosure by transmission, dissemination or otherwise
making available, alignment or combination, blocking, erasure
or destruction.

- Data Controller is an individual or entity that determines
the purposes and means of the Processing of Personal Data.

- Data Processor is an individual or entity that undertakes the
Processing of Personal Data on behalf of a Data Controller.

- Personal Data is any information relating to a Data Subject.

Scope of Application

The 2021 DPR intends to protect the rights and legitimate interests of
individuals in relation to their Personal Data and to set out principles
and rules about protecting and processing Personal Data. The 2021
DPR applies to the processing of Personal Data by automated or
non-automated means of only living natural persons® (except in the
course of their purely personal or household activities?).

One of the key amendments made to the
2021 DPR is affording it extraterritorial
effect in applying to the processing

of Personal Data by a Data Controller
or Data Processor not incorporated

or registered in the QFC.

Notably, one of the key amendments made to the 2021 DPR is
affording it extraterritorial effect in applying to the processing of
Personal Data by a Data Controller or Data Processor not incorpor-
ated or registered in the QFCS This extraterritorial application is
limited to cases where, as part of ongoing arrangements, that
Data Controller or Data Processor processes Personal Data through a
Data Controller or Data Processor incorporated or registered in the
QFC and such processing if not done on occasional bases.®

QFC Data Protection Regulations 2021, art. 6.
QFC Data Protection Regulations 2021, art. 37.
QFC Data Protection Regulations 2021, art. 7.
Ibid.

S
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Key Principles Relating to
the Processing of Personal
Data

Similar to the GDPR, 2021 DPR introduces the following six key prin-
ciples of processing Personal Data that Data Controllers are required
to comply with:

lawfulness, fairness and transparency;

specific purpose;

data minimization;

accuracy;

storage limitation; and

integrity and confidentiality of processing.’

A Data Controller must be able to demonstrate its compliance with
these principles.®

The Data Protection Office

The DPO is empowered to administer
the 2021 DPR and all aspects of data
protection within the QFC.

The 2021 DPR introduced the establishment of the Data Protection
Office (DPO) by the QFC Authority. The DPO is empowered to admin-
ister the 2021 DPR and all aspects of data protection within the QFC.
The DPO will be managed by the Data Protection Data Commissioner.

The DPO has investigative and corrective powers. Its investigate
powers include:
- ordering Data Controllers or Data Processors to provide any
information required for the performance of its duties;
- carrying out investigations of an alleged infringement of the
DPR; and
- obtaining access to any premises of a Data Controller or Data
Processor, including to any data processing equipment and
means.’

Further, the DPO corrective powers include:

a) warning a Data Controller or Data Processor that its operat-
ions are likely to infringe on the DPR;

b) issuing reprimands or orders to rectify any infringements to
a Data Controller or a Data Processor; ordering a Data
Controller or Data Processor to comply with the Data
Subject's requests to exercise the Data Subject's rights under
the DPR;

¢) ordering a Data Controller or Data Processor to carry out
processing operations in a specified manner and within a
specified period;

d) ordering a Data Controller to notify a Data Subject of any
breach of his Personal Data; imposing a temporary or
permanent limitation, including a ban, on the processing of

7. QFC Data Protection Regulations 2021, art. 8.
8. QFC Data Protection Regulations 2021, art. 9.
9. QFC Data Protection Regulations 2021, art. 23(1).



FEATURES

Personal Data; ordering a Data Controller to rectify or erase
Personal Data and to notify these actions to Recipients to
whom the Personal Data have been disclosed;

e) imposing a penalty depending on the circumstances of each
individual case;

f) ordering the suspension of data transfers to a Recipient
outside the QFC or to an international organization; and

g) ordering a Data Controller to undertake a data protection
impact assessment.”

Consent

The 2021 DPR defines the Data Subject as a natural person who can
be identified, directly or indirectly, in particular by reference to an
identifier such as a name, an identification number, location data, an
online identifier or to one or more factors specific to the physical,
physiological, genetic, mental, economic, cultural or social identity of
the Data Subject™. Consent of the data subject must be:

| freely given;

Il specific;

Il informed; and

IV an unambiguous indication by the Data Subject that they
agree to the processing of the relevant Personal Data.”

If the consent is provided in documents concerning another
matter instead of a stand-alone document for consent, the following
conditions must be met:

a) it must be clearly distinguishable from the other matters;

b) it must be intelligible and easily accessible; and

¢) it must use clear unambiguous, and plain language.
Moreover, where consent is contained in a document concerning
another matter, the determination of whether the consent was
freely given depends on whether the performance of a contract was
conditional on the consent being given.” Further, the 2021 DPR
allows the Data Subject to withdraw their consent as easily as it was

given, at any time and in any manner. Further, the Data Subject must
be informed of this right before giving their consent.

Processing of Sensitive Data

The definition of “Sensitive Personal
Data” differs from the 2005 DPR in
that it includes biometric data and
criminal records similar to the GDPR.

The 2021 DPR defines Sensitive Personal Data as Personal Data
revealing or relating to race or ethnicity, political affiliation or opin-
ions, religious or philosophical beliefs, trade union or organizational
membership, criminal records, health or sex life, and genetic and
biometric data used to identify an individual.' Notably, the definition

10. QFC Data Protection Regulations 2021, art. 23(2).
11. QFC Data Protection Regulations 2021, art. 39.
12. QFC Data Protection Regulations 2021, art. 11.
13. QFC Data Protection Regulations 2021, art. 11(6).
14. QFC Data Protection Regulations 2021, art. 39.

of "Sensitive Personal Data" differs from the 2005 DPR in that it
includes biometric data and criminal records similar to the GDPR.™

The 2021 DPR prohibits the processing of Sensitive Personal Data
except in the following cases:

a) the Data Subject has given their explicit written consent;

b) the processing is necessary to carry out the obligations, and
exercise specific rights under employment law, including the
assessment of the Data Subject's working capacity as an
employee;

c) the processing is necessary to protect the vital interests of
the Data Subject or another individual and the Data Subject
is physically or legally incapable of giving their consent;

d) the processing is carried out by an insurance firm for the
purposes of providing a policy for life or health insurance;

e) the Processing is carried out by a not-for-profit entity in
the course of its legitimate activities and with appropriate
safeguards.

f) the processing relates to Personal Data that the Data Subject
has manifestly made public;

g) the processing is necessary to establish, pursue or defend a
legal claim or when a court is acting in its judicial capacity;

h) the processing is necessary to comply with an obligation
imposed on the Data Controller by law;

i) the processing is necessary to perform a task carried out by
any of the QFC institution such as the QFC Authority; the QFC
Regulatory Authority; the Civil and Commercial Court; the
Regulatory Tribunal or a QFC institution;

j) the processing is necessary for substantial public interest
reasons; and

k) the processing is required for the purposes of preventive
medicine, medical diagnosis, the provision of care or treat-
ment or the management of health-care services.'

However, a Data Controller is not prohibited from processing the
Sensitive Personal Data if he or she has obtained a permit from the
DPO and applies adequate safequards in the processing of the data.”

Moreover, the QFC Data Protecting Rules published in December
2021 (the "Data Rules") set out the required information to be
provided by a Data Controller applying for a permit from the DPO to
process Sensitive Personal Data. These requirements include providing
a description of the intended processing of Sensitive Personal Data,
including:
- adescription of the nature of the Sensitive Personal Data
involved and the purpose of the processing;
- the classes of Data Subjects being affected;
- the identity of any Person to whom the Data Controller
intends disclosing the Sensitive Personal Data;
- the jurisdictions to which the Sensitive Personal Data may
be transferred outside of the QFC; and
- adescription of the safeguards put into place by the Data
Controller, to ensure the security of the Sensitive Personal
Data.’®

The DPO has the authority to refuse or grant the application for
processing of Sensitive Personal Data.

15. Regulation (EU) 2016/679 (General Data Protection Regulation), arts. 9 and10.
16. QFC Data Protection Regulations 2021, art. 12(1).

17. QFC Data Protection Regulations 2021, art. 12(2).

18. QFC Data Protecting Rules 2021, art. 6.
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Data Subject Rights

The 2021 DPR expands the rights afforded the Data Subjects, whose
data is being processed. The 2021 DPR provides Data Subjects the
following rights:
® the right to access;
the right to access rectification;
the right to access erasure;
the right to access to object;
the right to access to restriction;
the right to access to data portability; and
the right to not be subject to automated individual
decision-making, including profiling.™

Notably, the 2021 DPR enhances
individual rights to include the right
to withdraw consent, the right to data
portability, and the right to not be
subject to automated individual
decision-making, including profiling.

Notably, the 2021 DPR enhances individual rights to include the right
to withdraw consent, the right to data portability, and the right to
not be subject to automated individual decision-making, including
profiling.

The DPR also imposes a new obligation on Data Controllers in cases
where a Data Subject makes a request based on the above listed
rights. In that case, the Data Controller must inform the Data Subject
about action taken on the request without undue delay at the latest
within 30 days from receiving the request. This period may be
extended for a further 60 days if it is necessary to do so because of
the complexity and number of the relevant requests.®

Data Protection Impact
Assessment

The 2021 DPR imposes an obligation on Datar Controllers to carry out
an assessment of the impact that intended processing is likely to
result in a high risk to the rights and legitimate interests of Data
Subjects.”” The DPO may publish a non-exhaustive list of the
processing operations which require a data protection impact assess-
ment. No such list has been published yet.?

Transfer of Data OQutside
of the QFC

Under the 2005 DRP, the transfer of Personal Data was subject to
the assessment of the adequacy of the level of protection in that

19. QFC Data Protection Regulations 2021, arts. 16, 17, 18,19, 20, 22.
20. QFC Data Protection Regulations 2021, art. 13.
21. QFC Data Protection Regulations 2021, art. 27.

22. QFC Resource Centre,
https://www.qgfc.qa/resource-centre#doccat=1240445d 1dd142aaa87dfoabe4c88aal
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jurisdiction. The assessment of the level of protection took into
account the nature of the data and any relevant laws in the receiving
jurisdiction to determine if the level of protection corresponded with
the protection provided in the QFC. Consequently, any QFC company
considering transferring Personal Data outside of the QFC was
required to undertake such an assessment, which at times includes
assessing multiple jurisdictions. In contrast, 2021 DPR allows
transfers of Personal Data in a jurisdiction outside of the QFC if the
DPO has decided that the jurisdiction has an adequate level of
protection. In making its determination, the DPO may take into
account the following factors:

a) the rule of law, the general respect for individual's rights and
the ability of individuals to enforce their rights via adminis-
trative or judicial redress;

b) the access of public authorities to Personal Data;

c) the existence of effective data protection law, including
rules on the onward transfer of Personal Data to another
jurisdiction;

d) the existence and functioning of one or more independent
supervisory authorities with adequate enforcement powers;
and

e) international commitments and conventions binding on the
jurisdiction and its membership of any multilateral or
regional organizations.

Pursuant to the above, the DPO has published a list of 44 jurisdictions
designated as having an adequate level of protection on its website.”
The current list includes Austria, Belgium, Canada, France, Germany,
United Kingdom and Qatar.?*

If a QFC company intends to transfer
Personal Data outside the QFC to

a jurisdiction without adequate level
of protection, it must seek permission
of the DPO.

If a QFC company intends to transfer Personal Data outside the QFC
to a jurisdiction without adequate level of protection, it must seek
permission of the DPO. According to the Data Rules, the applicant
must submit an application before the DPO providing the following
information:

a) description of the nature of the Personal Data involved;

b) the purpose of the proposed transfer of Personal Data;

¢) the classes of Data Subjects being affected;

d) the identity of the proposed recipient;

e) the jurisdiction of the proposed recipient and a description
of the laws and regulations which apply to the proposed
recipient in respect of Personal Data protection; and

f) description of the safeguards to be put into place by the
Data Controller, to ensure the security of the Personal Data
should the relevant transfer take place.”

23. https:/[gfc-cdn.azureedge.net/-/media/project/qfc/gfewebsite/documentfiles/
resource-center/data-protection/guidance/qfc-data-protection-office-list-of-ade-
quate-jurisdictions.pdf.

24. List of Adequate Jurisdictions, https://gfc-cdn.azureedge.net/-/media/project/qfc/
qgfewebsite/documentfiles/resource-center/data-protection/guidance/qfc-data-protec-
tion-office-list-of-adequate-jurisdictions.pdf.

25. QFC Data Protecting Rules 2021, art. 5.
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Notification of Data Breach

The 2021 DPR introduces a new
obligation on Data Controllers
in relation to notification of a
data breach.

The 2021 DPR introduces a new obligation on Data Controllers in
relation to notification of a data breach. A data breach is defined to
be any breach of security leading to the accidental or unlawful
destruction, loss, alteration, unauthorized disclosure of, or access to,
Personal Data transmitted, stored or otherwise processed.? In case of
a breach of Personal Data, the Data Controller must notify the DPO of
such a breach without undue delay and, where feasible, not later
than 72 hours after having become aware of it.”” However, the noti-
fication is not required if the Data Controller has determined that the
breach is unlikely to result in a risk to the rights and legitimate inter-
ests of Data Subjects.?®

Data Controllers are required to keep
records of any Personal Data breaches,
including the circumstances surrounding
the breach, its affects, and the corrective
actions implemented.

With respect to Data Subjects, the 2021 DPR does not impose an
obligation to notify them of any data breach. Rather, the 2021 DPR
encourages Data Controllers to consider notifying the affected Data
Subjects, taking into account the risk to their rights and legitimate
interests.?® Additionally, Data Controllers are required to keep records
of any Personal Data breaches, including the circumstances surround-
ing the breach, its affects, and the corrective actions implemented.*

Remedies

Under the 2005 draft version of the Data Protection Regulations, a
person who had reasonable grounds to believe that he has been
adversely affected by violation of the DPR could file a claim with the
QDC Authority® In contrast, the 2021 DPR allows a Data Subject,
body, organization of association the right to lodge a complaint with
the DPO in relation to an alleged infringement of the 2021 DPR.%
Further, the 2005 DPR did not set any requirements for the
complaint.® The 2021 DPR requires the complaint to be in writing

26. QFC Data Protection Regulations 2021, art. 39.

27. QFC Data Protection Regulations 2021, art. 31(1).
28. QFC Data Protection Regulations 2021, art. 31(2).
29. QFC Data Protection Regulations 2021, art. 31(6).
30. QFC Data Protection Regulations 2021, art. 31(5)
31. QFC Data Protection Regulations 2005, art. 23.

32. QFC Data Protection Regulations 2021, art. 34(1).

33. QFC Data Protection Regulations 2005, art. 23.

and to contain any information required under the DPR.** In addition,
once a complaint is filed, the 2021 DPR empowers the DPO to invest-
igate the complaint.® If DPO determines based on the investigation
that there has been an infringement of the Data Protection
Regulations, the DPO may make a determination to that effect.%
Alternatively, if the DPO determines that the complaint has not been
substantiated, it may dismiss the complaint.¥

Furthermore, the Data Rules set out in Article 10 the required infor-
mation to be provided by the complainant which includes:

a) the complainant's full name and address;

b) the full name and address of the Data Controller whom the
complainant believes commented a violation of the 2021
DPR;

¢) a detailed statement of facts that the complainant believes
gives rise to the relevant violation;

d) a statement of the relief that the complainant seeks;

e) a declaration by the complainant that they have provided
the DPO with accurate information and that they under-
stand that any information provided will be processed by
the DPO in accordance with the 2021 DPR.

Compensation and Liability

The 2021 DPR introduces a number of remedies for individuals whose
rights have been breached.*® A Data Controller is liable for any
damage caused by the processing which violates the Data Protection
Regulations.*® Further, a Data Processor is liable for the damage
caused by the processing of data only where it has not complied with
the 2021 DPR or where it has not acted in accordance with the lawful
instructions of a Data Controller.* However, a Data Controller or Data
Processor is exempt from liability if it can establish that it was not
responsible for the event giving rise to the damage.* Moreover, in the
event that more than one Data Controller or Data Processor or both
are involved in the same processing that led to the damage suffered,
each of them is jointly and severally liable for the entire damage.*
Consequently, in such case where a Data Controller or Data Processor
has paid full compensation for the damage suffered, that Data
Controller or Data Processor is entitled to claim back from the other
party involved that part of the compensation corresponding to their
part of responsibility for the damage.”

Penalties

Under the 2005 DPR, the QFC Authority was only empowered to issue
a direction requiring an entity to do any act and that entity must
comply with that direction. In contrast, the 2021 DPR empowers the
DPO to issue several corrective actions based on its corrective powers
including:

- issuing a warning;

- issuing reprimands or orders to rectify any infringements;

34. QFC Data Protection Regulations 2005, art. 34(2).
35. QFC Data Protection Regulations 2021, art. 34(3).
36. QFC Data Protection Regulations 2021, art. 34(4).
37. QFC Data Protection Regulations 2021, art. 34(5).
38. QFC Data Protection Regulations 2021, art. 35(1).
39. QFC Data Protection Regulations 2021, art. 35(2).
40. bid.

41, QFC Data Protection Regulations 2021, art. 35(3).
42. QFC Data Protection Regulations 2021, art. 35(4).
43. QFC Data Protection Regulations 2021, art. .35(5).
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- imposing penalties; Regulations or non-compliance with an order by the DPO.** This
- ordering the suspension of data transfers outside the QFC; ~approach of setting significant fines is in line with the GDPR which
and imposes penalties of up to EUR 20,000,000.% Hence, QFC companies

must make a careful assessment of its data processing practices to
ensure compliance with the 2021 DPR and avoid being subject to
hefty monetary fines.

- ordering a Data Controller to undertake a data protection
impact assessment.*

Consequently, the DPO is empowered to impose a fine of a maximum
of USD 1,500,000 in case of any violation of the Data Protection

45. QFC Data Protection Regulations 2021, art. 36(3).
44. QFC Data Protection Regulations 2021, art. 33(2). 46. Regulation (EU) 2016/679 (General Data Protection Regulation), art. 83.
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Qatar’s Withholding

Tax Regime

he purpose of this article is to summarize

key observations from the practical expe-
rience in dealing with the Qatar withholding
tax regime and related withholding tax refund
process.

From the outset, while the purpose was to
align with international standards

on outbound payments, its practical imple-
mentation reveals a number of weaknesses

which are real deterrent factors for foreign

direct investors above the fact that it makes
it painful for taxpayers to get their rights.

Mourad Chatar

Regional Tax Partner
Value Square

Introduction

Tax is one of the key elements the investors do take into consider-
ation when deciding where to invest and how to structure their
investments in a specific market or region. This is of utmost impor-
tance for the State of Qatar, given that it will be hosting the FIFA
World Cup at the end of 2022. Qatar will be in the spotlight during
the most watched sport event in the world and investors are scruti-
nizing whether it is a market to invest in.

Investors are particularly sensitive to taxes on outbound payments
which hit cash repatriation back to shareholders such as withholding
taxes.

In the State of Qatar, a unified 5% withholding tax applies to
outbound payments such as interest, royalties, technical fees,
commissions, brokerage fees and other payments for services to
non-resident individuals or companies.

In the State of Qatar, a unified 5%
withholding tax applies to outbound
payments such as interest, royalties,
technical fees, commissions, brokerage
fees and other payments for services to
non-resident individuals or companies.

Depending on the double tax treaties concluded by the State of Qatar,
withholding tax could be reduced or eliminated. A refund system is in
place in the State of Qatar whereby the taxpayer making the
outbound payment must first retain the 59 withholding tax, pay it to
the General Tax Administration of the State of Qatar. Subsequently, if
eligible, the non-resident individual or company might ask for the
refund of the withholding tax according to the applicable double tax
treaty as well as provisions of the Qatar income tax law.

The business community is now assessing how this withholding tax
refund process is being handled in practice by the General Tax
Authority of the State of Qatar. Smart investors are very cautious to
see whether it is not only a mere provision in the income tax law or a
double tax treaty giving them the right to be refunded, but also
whether concrete organizational processes have been put in place. In
other words, investors want to know whether the General Tax
Authority of the State of Qatar walks the talk.
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The Concept of Withholding
Tax in the State of Qatar

The withholding tax is a 5% deduction imposed on any payments
made to any taxpayer not resident in the State of Qatar and not
registered in the Qatar commercial register for a contract or activity
wholly or partly carried out in the State of Qatar and which is not
carried out through a permanent establishment in Qatar.

Article 9, paragraph 2 of the Law No. 24/2018 Promulgating the

Income Tax Law (the “Income Tax Law") states:
"Subject to the provisions of tax agreements, royalties, interests,
commissions and payments for services carried out wholly or
partly in the state of Qatar, made to non-residents with respect
to activities not connected with a permanent establishment in
the State, shall be subject to a final withholding tax at the rate
of 5%, as determined by Regulations.”

Any natural or legal person resident in Qatar could be responsible for
retaining the withholding tax on the amounts paid to non-resident
beneficiaries. The withholding tax is remitted to the General Tax
Authority through the withholding tax return, which must be filed
online through the Dhareeba portal.

A company or the branch that makes

a payment to its foreign supplier is
required to withhold the tax and remit
the funds to the General Tax Authority
by the 16th day of the following month.
In case of compliance failure, the
company will be subject to penalties.

A company or the branch that makes a payment to its foreign supplier
is required to withhold the tax and remit the funds to the General
Tax Authority by the 16th day of the following month. In case of
compliance failure, the company will be subject to penalties.

In the latest update to the Income Tax Law, new provisions have been
introduced whereby certain unpaid amounts are "deemed" to be paid
for withholding tax purposes if these remain unpaid above a certain
period.

Furthermore, Article 23 of the Income Tax Law states:
"Subject to the provisions of statute of limitations provided for
in this law, the taxpayer may obtain a refund of the amounts of
tax and financial penalties unduly collected from him/her by
submitting a claim to the Authority.”

Based on the above, the withholding tax regime in the State of Qatar
appears fairly straightforward on paper, although it requires payment
of the tax first followed by a request for a refund instead of granting
immediately the benefit if the applicable double tax treaties.

The Refund Process
in the State of Qatar

This section outlines a typical process for a taxpayer who wishing to
claim a refund of the withholding tax it has paid.
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As a first step, it is highly recommended to check whether the
taxpayer is indeed entitled to the withholding tax refund. This step
consists in reviewing the fact pattern and applicable double tax
treaty provisions to determine the likelihood of a positive outcome,
based on the technical merits of the case as well as the General Tax
Authority practice.

This crucial step will allow the taxpayer to identify any potential
weaknesses in a claim for a refund, such as permanent establishment
or transfer pricing risk exposures, and to design the filing strategy
before filing the withholding tax refund request. More precisely,
there could be “"plain vanilla" and complex refund cases that one
might consider filing separately to increase the overall success rate.

In the second step, the taxpayer will have to draft and file the
withholding tax refund request letter. The letter should include:
- anintroduction summarizing the fact pattern;
- an explanation of the withholding tax paid to the General
Tax Authority;
- the legislative references supporting the refund request
such as Income Tax Law and double tax treaty provisions;
- the statement claiming the amount to be refunded; and
- all supporting attachments.

The attachments are crucial elements
of the refund request letter and consist
of all the documentary evidence
supporting the refund request.

The attachments are crucial elements of the refund request letter and
consist of all the documentary evidence supporting the refund
request. These should include:

- the certificate of tax residency of the non-resident entity;

- the signed and dated copy of the agreement supporting the
payments made;

- a summary table of the withholding tax retained including any
reconciliations with deemed payments where appropriate;

- the withholding tax certificates delivered by the General Tax
Authority through the Dhareeba portal;

- the acknowledgement letter from the paying entity to the
non-resident supplier stating it has deducted withholding
tax (Form 2-2); and

- the bank account details of the non-resident claiming party
in a bank letterhead document.

The first comment that could be drawn here is the amount of
information that needs to be produced, especially knowing that some
of these elements are already available by the General Tax Authority,
such as the withholding tax certificates through the Dhareeba
information system.

Once the letter is finalized, it should be translated into Arabic, which
is the only language legally accepted by the General Tax Authority.
The filing process of the refund request letter is a straightforward
e-mail with the refund request letter attached to be sent to the
General Tax Authorities e-mail address (incometax@gta.gov.qa). The
size of the email should be kept to a maximum of 15 megabytes
otherwise there is a risk that the e-mail is never received by the
General Tax Authorities.

Once the request has been filed, the first major issue becomes the
absence of acknowledgment of the refund request letter. It is a major
downside given the Income Tax Law provides for a period of 60 days
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for the General Tax Authority to respond to the request as from the
filing date. There is no way to get certainty of the filing date given the
absence of acknowledgment from the Qatar General Tax Authorities.
To date, there is no such confirmation e-mail, and it is surprising that
there is a well-developed Dhareeba system but not simple function to
provide an automatic acknowledgment email response to refund
requests.

As to the third step, it is recommended to request a meeting with the
General Tax Authority to outline the fact pattern and key elements
supporting the refund request. This would demonstrate the commit-
ment behind the refund request and create a general positive
environment through an “intuitu personae” relationship.

The fourth step would consist in the close follow up of the file with
the General Tax Authorities. Given the high number of files processed
and the limited resources, it is highly recommended to do a close
follow up through e-mails, phone calls and even visits to the General
Tax Authority headquarters in Doha, Qatar.

It should be noted that the General Tax Authority has dedicated a
single person behind the e-mail address, whose task is to allocate
files to field inspectors in charge of analyzing the refund requests. A
visit to the General Tax Authority office is therefore in practice the
best way to get time and attention on the case for a smooth and fast
processing up to when a decision is communicated.

In practice, the field inspector will
look for the existence of a permanent
establishment in order to reject

the refund. It is therefore very common
for inspectors to evoke eemed
permanent establishments, even if
their argumentation is rather weak,
technically.

The General Tax Authority will analyze the refund request and all the
attachments and might ask for additional elements of clarifications.
In practice, the field inspector will look for the existence of a perma-
nent establishment in order to reject the refund. It is therefore very
common for inspectors to evoke eemed permanent establishments,
even if their argumentation is rather weak, technically. For illustration
purposes and to provide an idea of the technical level, in one real case,
an inspector evoked a deemed permanent establishment because the
service agreement had an unlimited period. There was no discussion
or comment on the potential physical presence of people in the State
of Qatar for the provision of the services subject to the discussion. In
that specific case, it would have been difficult anyway given the
services were financial guarantee provided by a parent company and
which were bearing guarantee fees.

In case of additional information request, the taxpayer has 30 days to
respond and during those days the 6o-day period given to the
General Tax Authorities to provide its final decision is frozen.

In practice, the limited quantitative and qualitative investment in tax
resources and limited technical tax exposure of those resources
to complex international tax technical topics such as permanent
establishments and double tax treaties makes the overall refund
request process a hazardous journey.

It is still unfortunately very common that the 60-day period is not
met by the General Tax Authority. In this respect, the Income Tax Law

mentions that the absence of response should be considered as a
rejection of the refund request, leaving the taxpayer with the only
option to file an appeal to the Tax Appeal Committee of the General
Tax Authority.

At this stage, any taxpayer understands that it won't be a walk in the
park to get its money back in the State of Qatar, and the journey is
strewn with pitfalls.

The Appeal Process
in the State of Qatar

Once rejected or in the absence of a response within the 60-day
period, the taxpayer will have to file an appeal to the Tax Appeal
Committee of the General Tax Authority.

To this end, the typical process is to first draft an appeal request
letter, including all the counter arguments supporting the taxpayer
position and discrediting the position of the Qatar Tax Authority.

In this respect, it is recommended in practice to draft a short letter
which should not be a lengthy technical document, given that the
judge won't read it and will provide a maximum of 15 minutes for
each party to explain its position during the hearing session. Again
here, the limited technical exposure of the resources made available
makes it of paramount importance to use simple language, which is
in itself a challenge in complex internal tax matters.

It should be noted that all documents provided must be translated
into Arabic, physically printed in three copies, and deposited at the
desk of the General Tax Authority within 30 days upon reception of
the rejection of the refund request or as from the end of the 60-day
period in absence of response.

Upon filing the appeal letter, the taxpayer will have to complete a
form in Arabic only and the General Tax Authority reception desk
officer will provide the taxpayer with an acknowledgment receipt. In
the form, the taxpayer is asked to provide a Qatari phone number
only on which the General Tax Authority will give a call to inform
about the date of the first hearing in front of the judge.

It is very unfortunate that in 2022 and with a developed Dhareeba
information system intended to digitalize the relationship between
the taxpayer and the tax administration, one has to print in three
copies its appeal letter and provide for a phone number to be
informed of the hearing session's date.

Finally, from a timing perspective, the taxpayer will have to be patient.
Since the COVID-19 pandemic, the Tax Appeal Committee has accu-
mulated a backlog of files leading to substantial delays. Based on the
latest insights from the ground, an appeal filed in March 2022 might
be invited for a first hearing by the end of 2022 if not beginning of
2023.

Concluding Remarks

Given the above, foreign direct investors and their tax advisors might
be very disappointed by the practice on the ground. Double tax
treaties are meant to eliminate double taxation and the withholding
tax is a double taxation in most cases, given that the payments are
taxed at source and then taxed at the level of the non-resident
company in the country where it is resident.
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Regional competition on the tax front
is fierce in the Middle East region
and with a corporate tax rate at 9%,
the UAE is claiming the pole position.

If not eliminated, double taxation is one of the most deterring factors
for foreign direct investment and countries such as the United Arab
Emirates have well understood it by simply not applying withholding

2015, double taxation remains a fact in practice and should be
fiercely fought using all legal means.

One might comment that commodity prices such as gas are sky high
and tax revenues might not be a priority for the State of Qatar at this
moment. This being said, for the General Tax Authority of the State of
Qatar, it is time to further invest from a quantitative and qualitative
perspective into tax talents that will make direct foreign investments
a bearable journey if not a walk in the park for investors. The invest-
ment in a performing information system such as Dhareeba will
never remove the potential discussions on the existence or not of a
permanent establishment, which is a factual matter that requires

tax. Regional competition on the tax front is fierce in the Middle East  sound judgment from technically grounded tax experts.
region and with a corporate tax rate at 9%, the UAE is claiming the

pole position.

Although overall public opinion has been focused on eliminating
double non-taxation since the inception of the BEPS action plan in
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An Update on QICDRC

Judgments

his article considers key judgments issued

by the Qatar International Court (both by
the First Instance Circuit and the Appellate
Division) since the publication of the hand-
book, Qatar International Court and Dispute

Resolution Centre - A Guide to the Court and
Regulatory Tribunal: Procedure and Jurispru-
dence. It also considers the introduction of
the Small Claims Procedure.

Catriona Nicol

Senior Associate
McNair Chambers

Introduction

The Qatar International Court has seen a marked increase in its
caseload recently, providing a welcome opportunity for consolidation
and confirmation of the developing jurisprudence.

Since publication of our handbook, Qatar International Court and
Dispute Resolution Centre - A Guide to the Court and Regulatory
Tribunal: Procedure and Jurisprudence in March 2022, it has already
been cited in John and Weideman v. Trimoo and Others [2022] QIC (A)
5.

The Court has also issued its first judgment in a Free Zone case,
Foodino Trading QFZ LLC v. Neptune Food Packaging and Trading WLL
[2022] QIC (F) 11, following the expansion of its jurisdiction as a
result of Article 44 of Law No. 34/2005 on Free Zones (as amended by
Law No. 21/2017 and Law No. 15/2021).

In this article, we consider key recent judgments issued by the Court
(both by the First Instance Circuit and the Appellate Division), as well
as the introduction of the Small Claims Procedure.

(i) APPELLATE DIVISION CONSIDERS MEANING OF GOOD
FAITH IN WHISTLEBLOWER CASES

Prime Financial Solutions LLC (formerly IFSQ) v. QFC Employment
Standards Office [2022] QIC (A) 1 (13 February 2022)

The appellant was a QFC company regulated by the QFC Regulatory
Authority and authorised to carry on insurance mediation. The two

Pr. Khawar Qureshi, QC

Founding Partner
McNair Chambers

employees whose dismissal resulted in the current proceedings were
Ms. A, formerly the Chief Operating Officer of the appellant, and
Ms. B, formerly the Head of Compliance. In August 2020, having
noticed irreqularities, Ms. B met with the QFC Regulatory Authority
and Ms. A and Ms. B. subsequently produced a report on the irrequl-
arities. Shortly thereafter, they were dismissed by the appellant. The
appellant's case is that in preparing their report, Ms. A and Ms. B did
not actin good faith, but rather were acting for the collateral purpose
of forcing out Mr. Veiss, the director and controller.

Both Ms. A and Ms. B filed complaints with the Employment
Standards Office (ESO) for wrongful termination, who issued
decisions in their favour. The appellant's appeal to the Regulatory
Tribunal in respect of the ESO decisions was dismissed in a judgment
handed down on 19 May 2021.

The appellant appealed, inter alia, on the basis that Ms. A and Ms. B
had not satisfied the requirement of good faith under Article 16 of
the QFC Employment Regulations so that their report to the QFCRA
was not protected whistleblowing.

The Court held that, contrary to the
decision of the Regulatory Tribunal,
“good faith” required something
more than simply an individual
believing on reasonable grounds that
something was true.
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The Appellate Division (Lord Thomas of Cwmgiedd, President, Justice
Bruce Robertson, Justice Helen Mountfield QC) dismissed the appeal.
Having considered both the approach to good faith under Qatar law
and the wider international practice, the Court held that, contrary
to the decision of the Regulatory Tribunal, "good faith" required
something more than simply an individual believing on reasonable
grounds that something was true. A person must act with integrity
and in accordance with good regulatory practice. If an employee
believes on reasonable grounds that what is reported is true, a
significant step has been made to satisfying the requirement of good
faith in Article 16, but it does not establish good faith. The employee
must also act with integrity. A failure to act with integrity is not
necessarily established by showing that there is another motive, even
a significant motive. The circumstances must be considered in full
and the conclusion reached that the person making the report has
acted with integrity. In the present case, the issue of good faith
would be remitted back to the Regulatory Tribunal, subject to
payments being made to satisfy the Payment Orders made by the
Tribunal are paid by 27 February 2022.

(ii) COURT CONFIRMS ABILITIES OF PARTIES TO “OPT IN"
TO QFC COURT'S JURISDICTION

Amberberg Limited and Prime Financial Solutions LLC v. Thomas
Fewtrell, Nigel Perera and Louise Kidd [2022] QIC (F) 3 (7 March 2022)

Amberberg (a company registered in the British Virgin Islands)
had entered into a Share Sale and Purchase Agreement with
the Defendants, pursuant to which it had acquired the entire
shareholding of Prime Financial Solutions LLC (a company registered
in the QFC). The Sale and Purchase Agreement provided that any
dispute was to be resolved by the "competent Courts of the Qatar
Financial Centre".

A dispute arose between Amberberg and the defendants, and
Amberberg instituted proceedings before the QFC Court. The
Defendants contended that the Court did not have jurisdiction to
entertain Amberberg's claims.

Amberberg relied upon Article 9.2 of the Court's Regulations and
Procedural Rules (the "Rules") which provides:
“Consistently and in accordance with fundamental interna-
tional principles and international best practice, the Court will
take into account the expressed accord of the parties that the
Court shall have jurisdiction.”

The parties had agreed that the QFC Court would have jurisdiction
over any dispute, and it was consistent and in accordance with
fundamental international principles and international practice that
the Court give effect to the parties' accord. The Court was bound to
take account of the parties' agreement and was obliged, or at least
entitled, to exercise jurisdiction in this case. Furthermore, Amberberg,
as 100% shareholder of a QFC company, was an entity established in
the QFC.

The Court (Justice Arthur Hamilton, Justice Fritz Brand, and Justice
Helen Mountfield QC) held that the Court did have jurisdiction over
the dispute. It is, and has long been, a feature of fundamental
international principles and best practice that parties to a dispute
or prospective dispute are, subject to certain restraints, at liberty
mutually to choose the court or courts which will adjudicate on it.
Article 9.2 provided that the Court would take into account the
“expressed accord” of the parties, the implication being that if the
Court considered that in the circumstances it should give effect to it,
it was entitled to accept jurisdiction.

The Court noted that there was no equivalent provision to Article 9.2
of the Rules in the QFC Law (Law No. 7/2005, as amended), specifi-
cally Article 8. However, the Rules were enacted purportedly in
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furtherance of the power, conferred by Article 9 of the QFC Law, on
the Minister of Economy and Finance to enact Regulations with the
consent of the Council of Ministers. In the absence of any challenge
to the Rules, the Court would proceed on the basis that a regulation
made by a Minister under delegated powers was to be treated as
validly made unless and until duly challenged and set aside.

In the circumstances, it was proper that the Court accept jurisdiction.
There was no dispute that the Court had jurisdiction over Prime's
claims against the Defendants, which were closely related to
Amberberg's claims against the Defendants. To proceed with Prime's
claims, while rejecting Amberberg's claims, would run the risk of
competing actions (and presumably, potentially inconsistent judg-
ments) in multiple jurisdictions. In addition, the Sale and Purchase
Agreement regulated the sale of shares in a QFC company, and there-
fore any disputes arising out of the agreement were closely connected
with this jurisdiction.

However, the Court rejected Amberberg's argument that as a 100%
shareholder in a QFC company, it constituted “an entity established in
the QFC". The holding of shares, whether 100% or less, in a QFC entity
did not translate the shareholder itself into an entity established in
the QFC.

This is the first decision in which the
Court has accepted jurisdiction solely
on the basis of the parties’ agreement,
and it is a significant step.

This is the first decision in which the Court has accepted jurisdiction
solely on the basis of the parties' agreement, and it is a significant
step, particularly given that Article 8 of QFC Law (Law No. 7/2005) (as
amended), which identifies the jurisdiction of the Court, makes no
reference to any power of the Court to accept jurisdiction solely on
the basis of the parties' agreement.

Much remains to be developed in the Court's judgment, including the
circumstances in which the Court will exercise its discretion as to
whether to accept jurisdiction (the Court having found that it was
not necessary in the present case to consider whether the Court was
obliged to accept jurisdiction) and the factors to be taken into
account in the exercise of such discretion. In the absence of any
finding by the Court that it is bound to take jurisdictions where the
parties have an "expressed accord", it would appear that any exercise
of the Court's discretion to accept jurisdiction in future cases will
depend both on a clear agreement between the parties that the QFC
Court should have jurisdiction as well as a clear connection with the
jurisdiction (which will depend on the specific facts of a case).

(iii) COURT ISSUES WARNING TO QFC EMPLOYERS IN
UNPAID SALARY CASES

Patta and Others v. Meinhardt Bim Studios LLC [2022] QIC (F) 9 (12
June 2022)

In Patta and Others v. Meinhardt Bim Studios LLC, the Court considered
four relatively straightforward claims by four individuals against the
same employer for unpaid salary, and ordered the QFC employer (who
did not appear or take part in the proceedings) to pay the claimed
amounts to each of the individual.

Of particular interest in this judgment was the Court's warning to
employers in respect of unpaid salary claims. At the outset of its
judgment, the Court noted its dismay that there had been, in recent
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The Court took the view that it is
wholly unacceptable for companies
established in the QFC to fail, without
lawful reason, to pay employees

sums that are due to them in a timely
manner.

times, an increase in claims filed by employees in respect of unpaid
salaries. The Court took the view that it is wholly unacceptable for
companies established in the QFC to fail, without lawful reason, to
pay employees sums that are due to them in a timely manner and in
accordance with any relevant terms of the employment contract and
the QFC Employment Regulations, and even more contemptible when
employees are forced to seek recourse through the Court to recover
sums due to them and the employer fails to provide any defence or
response to either the claims or directions issued by the Court.
Indeed, in the present case, a representative employer of the QFC
employer had contacted the Registrar to enquire as to what would
happen if the Defendants declined to make an appearance or any
representations, thereby making it clear that it was aware of the
proceedings but had chosen not to engage.

The Court warned that in future cases where such conduct occurs
and where judgment is entered in favour of the employees, the Court
may wish to consider imposing aggravated and/or exemplary
damages depending upon the circumstances of the cases before it.
This is in contrast to its decision in Willi Diener v. Al Mal Bank LLC
[2010] QIC (F) 9, in which the Court observed “In particular, punitive
damages are not a remedy granted in this jurisdiction”and an indica-
tion of how seriously the Court takes such matters.

It remains to be seen whether this will open the floodgates for claims
for unpaid salaries to be brought before the Court. While the QFC
Employment Requlations provide for the referral of claims between
employers and employees (including in relation to unpaid salary) to
the ESO, concerns have been raised as to the effectiveness of this
procedure. Even where a determination is issued in favour of an
employee by the ESO, this is not directly enforceable without a claim
being filed in the Court. In addition, if an employer files an appeal
with the Regulatory Tribunal (and beyond, to the Appellate Division)
against a decision of the ESQ, this can result in a lengthy (and costly)
process whereby even if the employee is successful, it may be a year
or more before they receive the salary to which they were entitled.

(iv) COURT AWARDS HIGHER ENHANCED INTEREST
RATE BASED IN QATAR FINANCIAL CENTRE REGULATORY
AUTHORITY V. FIRST ABU DHABI BANK P.J.S.C. DUE TO
CONDUCT OF BANK

Qatar Financial Centre Regulatory Authority v. First Abu Dhabi Bank
PJ.S.C.[2022] QIC (C) 1 (26 June 2022)

By far one of the most substantial matters considered by the Court
was the litigation between the QFC Regulatory Authority (QFCRA)
and First Abu Dhabi Bank (FAB), arising out of the blockade of Qatar
by Saudi Arabia, the United Arab Emirates, Bahrain and Egypt and the
decision of the QFC Regulatory Authority to impose a financial
penalty of QAR 200,000,000. The dispute has been the subject of five
substantive judgments of the Court (both at First Instance and
Appellate Division level), covering a number of significant issues,
including whether service on a QFC branch constitutes service on the
non-QFC head company, the scope of the QFCRA's authority and the
Court's powers, and the enforceability of any penalties imposed by
the QFCRA (including their status as a debt).

Most recently, in a judgment handed down on 26 June 2022, the
Court (Mr. Christopher Grout, Registrar) considered the appropriate
level of interest to impose following the determination of the Court
that the financial penalty was a debt payable to and recoverable by
the QFCRA pursuant to Article 59(4) of the QFC Financial Services
Regulations.

In its application for interest, the QFCRA sought interest at a rate
of 5% from 9 September 2019 (the date on which the Authority's
application in respect of Article 59(4) was made) until 30 days after
the date of the present judgment; and 8% from the date falling
30 days after the date of the present judgment.

The Registrar noted a tension between the decision of the First
Instance Court in the present case—which awarded interest from the
date on which the application in respect of Article 59(4) was made
—and the later decision in Qatar Financial Centre Regqulatory
Authority v. Horizon Crescent Wealth LLC [2020] QIC (F) 12,
which held that interest should be from the date of judgment on the
application rather than from the date by which payment of the
penalty was to be made or the date of the application to recover it as
a debt, on the basis that the penalty is not converted into a "debt"
until such judgment and interest was not payable on the penalty per
se. However, the Registrar considered himself bound by the decision
in the present proceedings.

As to the applicable rates of interest, the Registrar had reference to
Practice Direction No. 3/2021 - Award of Post-Judgment Interest by
the Court (16 August 2021). A rate of 5% would be awarded for the
period of from 9 September 2019 (the date on which the Authority's
application in respect of Article 59(4) was made) until 30 days after
the date of the present judgment.

Practice Direction No. 3/2021 provides that an enhanced level of
interest may be applied from 30 days after the date of judgment
where this is in the interests of justice, with the Practice Direction
providing a non-exhaustive list of relevant considerations (namely,
(a) the characteristics of the parties, (b) the nature and circumstances
of the case, (c) the amount or value involved, (d) the contractual
terms as to interest if any, (e) the conduct of the parties, (f) any
failure to comply with other orders of the Court) The enhanced
rate of post-judgment interest awarded to encourage compliance
with the Order of the Court should, unless there are exceptional
circumstances, be set at 2 percentage points above the compensatory
rate of interest (namely, 7%).

The Registrar agreed with the QFCRA
that there were exceptional circumstances
warranting a higher enhanced interest
rate. In particular, there was no answer
to the criticism that the conduct of FAB
had been contemptuous throughout the
judicial process.

In the present case, the Registrar agreed with the QFCRA that there
were exceptional circumstances warranting a higher enhanced
interest rate. In particular, there was no answer to the criticism that
the conduct of FAB had been contemptuous throughout the judicial
process, it having (among other things):

- failed to cooperate with the QFCRA;

- not engaged with the Court process;
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- been held to be in contempt of court in related proceedings;
and,

- to date, still not paid the judgment debt which has been
outstanding for over two years.

The Registrar found that the conduct of FAB throughout the proceed-
ings had been extraordinary: it was a major bank which had shown
nothing but contempt for the process of the Court. As such, these
were exceptional circumstances which warranted a higher enhanced
interest rate.

(v) COURT CONFIRMS THAT THE QFCRA HAS THE
POWER TO IMPOSE A FINANCIAL PENALTY AND A
PERIOD OF SUSPENSION IN RESPECT OF THE SAME
BREACH OF THE QFC FINANCIAL SERVICES
REGULATIONS

Perera v. QFC Regulatory Authority [2022] QIC (A) 6 (4 August 2022)

The appellant was the chief executive officer of International
Financial Services (Qatar) LLC (IFSQ), holding a senior executive
function and an executive governance function as part of senior
management. An investigation was commenced into IFSQ in connec-
tion its duties under the Anti-Money Laundering and Combating of
the Financing of Terrorism Rules and its failure to remediate
breaches, which resulted in the QFCRA imposing a financial penalty
on IFSQ. Subsequently, an investigation was commenced against the
appellantin respect of the obligations owed by him as chief executive
officer for the contraventions and the failure to remediate.

As a result of the investigation, the QFCRA issued a Decision Notice
imposing a financial penalty of QAR 273, 000 and a prohibition from
performing a controlled function in the QFC for a period of three
years.

The appellant appealed to the Regulatory Tribunal against the
Decision Notice, who allowed his appeal in part and reduced the
financial penalty to QAR 136,500. However, the Regulatory Tribunal
dismissed the appellant's argument that the QFCRA was prohibited
from imposing a period of suspension as well as a financial penalty in
respect of the same breach as a result of Article 59 (Financial
Penalties) of the Financial Services Regulation provided, at relevant
part:
“(2) The Regulatory Authority may not in respect of any contra-
vention impose a financial penalty under this Article 59 in
respect of any matter for which the Person has already been
sanctioned by the Tribunal.”

The Tribunal held that the scope and object of the suspension and
financial penalty were clearly distinct and operated in different
spheres. The imposition of a financial penalty was a means of penal-
ising a regulated person for the conduct concerned and deterring
similar contraventions. In contrast, a prohibition order was primarily
intended to protect the public (and the QFC and the financial system
itself) in circumstances where the regulated person's behaviour
demonstrated a lack of fitness for a particular role or roles in a regul-
ated firm.

The appellant was granted permission to appeal on the issue of
whether the QFCRA and the Regulatory Tribunal had the power to
suspend the appellant for the same breach in respect of which a
financial penalty had been imposed. However, the appeal itself was
dismissed.

On appeal, the QFCRA maintained its argument that the suspension
was not a penalty, but a protective measure as it could be imposed
even if a person had not committed any contravention of the
Financial Services Regulations. It also raised a new argument that, in
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summary, for the purposes of Article 59(2), “Tribunal” was defined as
"Qatar International Court" (by virtue of Articles 8 and 9 of the
Regulations) and accordingly, Article 59(2) simply prohibited the
QFCRA from imposing a financial penalty on a person in respect of
any matter for which that person has already been sanctioned by the
Qatar International Court.

In the Court’s view, the meaning

of Article 59(2) was clear—it protected
a person from being sanctioned

by the QFCRA if that person had been
sanctioned by the Qatar International
Court.

The Appellate Division agreed with this interpretation. In the Court's
view, the meaning of Article 59(2) was clear—it protected a person
from being sanctioned by the QFCRA if that person had been
sanctioned by the Qatar International Court. It is a protection in such
circumstances against double jeopardy through the imposition of a
financial penalty by the QFCRA. It is no wider and does not in any
event extend to prevent the QFCRA from imposing a period of
suspension.

As a matter of general regulatory policy worldwide, it was clear
that a financial penalty and a suspension could be imposed for
contravention of regulatory principles in the financial markets.
Accordingly, both the financial penalty and suspension would be
upheld.

(vi) NEW SMALL CLAIMS PROCEDURE

On 1 March 2022, the QICDRC's new Small Claims Procedure (as set
out in Practice Direction No. 1/2022) came into effect. The new
Procedure is intended to streamline the process and shorten the time
taken to determine smaller matters.

Small claims cases up to and including QAR 100,000 will be allocated
to a specialist small claims track within the First Instance Circuit of
the Court, unless the case has particular features which would make
it "undesirable” to be allocated as such. Claims in excess of QAR
100,000 may be allocated to the small claims track with the consent
of the parties.

Once a case has been allocated to the small claims track, a claimant
will have seven days to serve the claim and supporting documenta-
tion on a defendant (rather than four months under the normal
procedural rules), and a defendant will have 14 days (rather than 28
days) to file a defence. The claimant will then have a further 14 days
to file and serve a reply, before the parties then have a further seven
days to file and serve any other relevant material in support of their
respective cases.

Cases on the small claims track will
typically be determined on the papers.
An oral hearing may be held where a
party requests it or if the Court considers
it desirable, but any such hearing will
generally take place virtually.
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Cases on the small claims track will typically be determined on the
papers. An oral hearing may be held where a party requests it or if the
Court considers it desirable, but any such hearing will generally take
place virtually. Any application for permission to appeal or any appeal
will generally be determined on the papers.

The ordinary rule that the unsuccessful party to litigation will bear
the reasonable costs of the successful party continues to apply.
Where costs are being assessed, however, the fact that the case was
allocated to the small claims track will be a relevant consideration in
determining whether the amount of costs incurred was reasonable.

The new Procedure has already been used in proceedings before the
Court, including the recent cases of Patta and Others v. Meinhardt
Bim Studios LLC [2022] QIC (F) 9 (12 June 2022) and Wernikowski v.
CHM Global LLC [2022] QIC (F) 13 (14 August 2022). In that decision,
the Court observed that where cases are allocated to the Small Claims

BIOGRAPHY

Track, it is important that such cases be resolved as quickly and
efficiently as possible. Although applications for summary judgment
had been made in that case by the claimants, the Court considered
that it was in keeping with the Practice Direction for such claims to
be determined on the papers without any need for any application
for summary judgment to be made, thereby streamlining the process
both for claimants and the Court.

Concluding Observations

Under the direction of Lord Thomas, the Court's credibility continues
to be enhanced, and it has maintained its focus on enhancing ease of
use and access to its functions. The potential for the Court to serve a
much wider user body remains, and will hopefully be realised.
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