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FOREWORD

The start of 2024 has been a busy
period for the QICDRC with significant
numbers of cases filed and judgments
issued. Recent judgments have
included cases which are developing
sophisticated jurisprudence, and it is
pleasing to see our caselaw develop
this way. In this edition of the Case
Digest, there is the very first case
where the QFC Court has ruled on

an application to set aside an arbitral
award (B v C [2024] QIC (F) 20). There
is also the first case where the QFC
Court has ordered security for costs
(Amberberg Limited v Prime Financial
Solutions LLC and others [2024] QIC
(F) 23) and where the Court has made
a litigation restraint order under
Practice Direction No. 1/2024 In the
Matters of Amberberg Limited and Mr
Rudolfs Veiss [2024] QIC (F) 24. While
in Aarnout Henri Nicolaes Wennekers

CONTENTS

v Qatar Free Zones Authority [2024]
QIC (A) 7 the Appellate Division
ruled the QFC Court does not
have jurisdiction over employment
disputes concerning unpaid salary
and emoluments between the Qatar
Free Zones Authority and one of
its employees. However, these case
summaries are just that - summaries
- and only the judgments can be
relied on as authority. If there are any
inconsistencies between them and the
judgments themselves, the judgments
prevail. Finally, thanks again to our
Strategic Partner LexisNexis with
whom we collaborate on the Case
Digest. It is a pleasure to work with
them and we look forward to future
collaborations.
Umar Azmeh
Registrar, QICDRC
July 2024
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CASE DIGEST

OATAR FINANCIAL CENTRE AUTHORITY V
l[-IDJRIZON CRESCENT WEALTH LLC [2024] QIC
F)1

CORAM: JUSTICES SIR WILLIAM BLAIR, ALI MALEK KC AND DR
MUNA AL MARZOUQI

DATE: 11 JANUARY 2024

KEYWORDS: FIRST INSTANCE CIRCUIT; INSOLVENCY; WINDING-UP; QFC
INSOLVENCY REGULATIONS 2005.

FACTS

The Respondent (‘(HCW’) was incorporated in the Qatar
Financial Centre (‘QFC’) on 4 February 2015 and licensed
by the QFC Authority (‘QFCA’) to carry out the permitted,
non-regulated, activity of administration of trusts. It was
not authorised by the QFC Regulatory Authority (‘QFCRA’)
to undertake any regulated activities. Between May 2017
and August 2017, around €12,500,000 was deposited

into HCW's account at the Qatar National Bank (‘QNB’).
Following an investigation by the QFCRA a freezing order
was made by the Qatar Central Bank over all HCW's bank
accounts at QNB due to suspicion of money laundering.
Although some of the assets had been withdrawn, the

bulk remained, and the subject of the proceedings was the
resolution of competing claims over the available assets.
Regulatory proceedings had been brought against HCW by the
QFCA and the QFCRA based on infractions of various rules
relating to the prevention of money laundering and counter-
terrorist financing. The QFCA imposed a penalty of $280,000,
and the QFCRA a penalty of QAR 30,000,000 plus costs of
QAR 830,024. Appeals both to the QFC Regulatory Tribunal
and the Appellate Division were dismissed on these penalties.
It was noted that HCW had “wholly failed to have regard to its
responsibilities to put in place arrangements for due diligence
before handling monies from abroad which were, on any
view, highly suspect” ([2020] QIC (A) 2 para 6(a)). The QFCRA
brought proceedings against HCW for an order the penalty it
had imposed be treated as a debt, and that order was made
on 20 September 2020 ([2020] QIC (F) 12). The QFCA made

a similar application which was granted on 4 August 2021
([2021] QIC (F) 20). In 2020, the Second Interested Party
brought a claim against HCW in his capacity as the former
Deputy Chairman of HCW in respect of QAR 4,292,000 due
under his contract of employment. On 14 September 2021,
summary judgment was given in his favour for that sum plus
QAR 495,000 by way of interest and QAR 1,228,700 in costs
([2021] QIC (F) 23). On 22 November 2022, the Court gave
summary judgment in favour of the QFCA against HCW and
some of its subsidiaries in the sum of QAR 9,691,013 for
unpaid corporation tax, penalties, late payment charges and
interest ([2022] QIC (F) 22). Other than QAR 3,967,351.34
which was paid by QNB to the Second Interested Party, none
of the judgment debts were satisfied. The evidence presented
was that there were insufficient funds to meet all of the
judgment debts and issues of priority needed to be resolved.
The Court was faced with a number of applications - an
application dated 2 March 2023 by the QFCA and QFCRA for

enforcement orders (an application dated 11 April 2023 by the
QFCA and QFCRA to issue a freezing order over all of HCW's
assets held at QNB; and an application dated 26 April 2023

by the Second Interested Party that he be joined as a party to
the proceedings and for an order he be paid the balance due to
him from HCW's funds). The application to be added as a party
by the Second Interested Party was granted on 16 May 2023.
On 3 June 2023, a joint application by the QFCA, QFCRA

and the Second Interested Party for a freezing order over the
assets of HCW in various banks was granted. On 29 August
2023, the QFCA applied to have HCW wound up under the
QFC Insolvency Regulations 2005. On 18 October 2023, the
QFCRA applied for a worldwide freezing order against HCW's
assets, which was made on 2 November 2023

HELD
The Court declared on 12 December 2023 at the hearing
of the application to wind up HCW it would make the order
sought by the QFCA. The Court believed there were three
routes for resolution of the dispute. The first was an agreed
overall settlement (HCW's position) - the Court felt this
was not a viable option because the Court itself could not
determine the question of what assets were available for
distribution among the creditors, particularly because it
required a full understanding of HCW'’s assets and it had no
confidence the process of establishing the facts could be
left safely to HCW; and the QFCA and QFCRA did not agree
to this course of action. The second option was a partial
settlement to pay the Second Interested Party first with
proceedings to continue thereafter (the Second Interested
Party’s position) - as there was no certainty at the time on
what assets belonged to whom, it would not be possible for
the Court to conclude the sums the Second Interested Party
claimed ought to be paid to him immediately. Investigation
was required and the Court could not undertake this.
The final option was winding up - the way to determine
the available assets and order of priority of creditors was
through winding-up by the appointment of liquidators. The
QFCA advanced two bases upon which liquidators might be
appointed: Article 77(2) of the QFC Insolvency Regulations
2005 provided the QFC Court might wind up a company if
it was unable to pay its debts, and by Article 78(2) of the
QFC Insolvency Regulations 2005, where a company was
deemed to be unable to pay its debts if it was proven to the
Court’s satisfaction the value of its assets was less than its
liabilities. The Court’s view was that HCW's assertion that
it was able to pay its debts lacked credibility, particularly in
light of its conduct during the proceedings, e.g. it had failed
to provide an affidavit of its assets. On the QFCA's evidence
it appeared HCW faced large deficits in relation to its debts.
The Court accepted this and was satisfied the value
of HCW's assets was less than its liabilities. In line with
Article 77(4) of the QFC Insolvency Regulations 2005, it
was expedient in the interests of the QFC that the winding
up order should be made as it was not in the public interest
that HCW should continue to operate or exist in the QFC
given the serious regulatory misconduct and breach of court
orders; and as it could not be relied on to act lawfully or
properly.
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The Court made the order and appointed joint
liquidators.

AEGIS SERVICES LLC V EMOBILITY
CERTIFICATION SERVICES AND OTHERS
[2024] QIC (C) 2

CORAM: MR UMAR AZMEH, REGISTRAR

DATE: 10 JANUARY 2024

KEYWORDS: COSTS; REASONABLENESS; NOTIFICATION;
REPRESENTATION.

FACTS

The Claimant sought an interim injunction against some
Defendants for, amongst other things, breaches of restrictive
covenants. The injunction was refused by the First Instance
Circuit. The Claimant then withdrew the claim and the
Defendants were awarded their reasonable costs of the
proceedings. The Defendants claimed QAR 665,000
comprising legal fees of QAR 378,000, business losses in
respect of the First Defendant of QAR 251,000, and loss
of earnings in relation to the Third Defendant in the sum

of QAR 36,000. The Claimant’s primary case was that

as the lawyers representing the Defendants were not
lawyers registered in the Qatar Financial Centre, under the
provisions of the QFC Law (Qatar Law No. 7/2005) and the
QFC Authority Regulations 2023 (the ‘QFC Regulations’),
they were unlawfully providing legal services within the
QFC. Therefore, the Defendants were not entitled to

claim costs in relation to them. An award of costs in those
circumstances would be incompatible with the Court’s
overriding objective and public policy and/or public order in
the State of Qatar. The Claimant’s secondary case was the
costs claim should be disallowed in whole as the Claimant
was not properly notified of the legal representation in
accordance with Fadi Sabsabi v Devisers Advisory Services LLC
[2023] QIC (F) 4. Their tertiary case was the costs claimed
were wholly disproportionate and an award of QAR 2,050
should be made.

HELD

Provisions of Qatar Law No. 7/2005 and the QFC Regulations
cited applied to firms holding a licence with the QFC, i.e.
Licensed Firms, defined in the QFC Regulations as, “a body
corporate, partnership or unincorporated association which has
been granted and continues to hold a Licence granted by the
QFC Authority.” A Licensed Firm that held a Licence from the
QFC Authority to carry on a specific Permitted Activity may
not carry on another Permitted Activity that is not covered
by its Licence at that time, and may not carry on another
activity which falls outside of the Category of Permitted
Activities. As the Defendants’ legal representatives were not
a Licensed Firm, Qatar Law No. 7/2005 and QFC Regulations
did not apply to them. This analysis turned on the phrase, ‘in
or from’ the QFC in Article 10(1), (2) and 11(2) of Qatar Law
No. 7/2005, and in Article 17(2) of the QFC Regulations. This

made it clear the relevant laws only applied to companies and
entities registered in the QFC. The Claimant’s tertiary case
grossly underestimated the time it ought reasonably to have
taken lawyers to provide their representation in this case

and the hourly rate quoted was incorrect. However, as the
Defendants had not notified the Claimant until relatively late
in the day about legal representation, the appropriate sum to
award was QAR 20,000 as the clock started post-notification
(Fadi Sabsabi v Devisers Advisory Services LLC [2023] QIC

(F) 4). There was no jurisdiction to award loss of profits or
income. A further QAR 250 was awarded (based on five hours
calculated at the litigant-in-person rate of QAR 100 per hour)
for responding to a document submitted by the Claimant
which contained a phalanx of unsubstantiated allegations and
mud-slinging.

MANAN JAIN V DEVISERS ADVISORY
SERVICES LLC [2024] QIC (A) 2

CORAM: LORD THOMAS OF CWMGIEDD, PRESIDENT AND JUSTICES
ALI MALEK KC AND DR MUNA AL-MARZOUQI

DATE: 4 FEBRUARY 2024

KEYWORDS: APPELLATE DIVISION; QFC CONTRACT REGULATIONS
2005; FORCE MAJEURE; CONSUMER PROTECTION; MISTAKE;
LIQUIDATED DAMAGES.

FACTS

The parties entered into an agreement for the Appellant

to assist the Respondent’s wife in obtaining a UK visa. The
agreed fee (QAR 33,000) was to be paid in advance and

was non-refundable under the contract. After the payment
was received the Appellant sent various requests for
documentation. Shortly before the application was made

to the UK authorities, the Respondent’s wife informed the
Appellant that due to ill health, she would not continue with
the application as she could not travel. A refund was requested
but the Appellant, relying on the contract, stated the fee was
non-refundable. The Respondent’s case at first instance was
that there was a mistake made within the meaning of Article
33 of the Qatar Financial Centre (‘QFC’) Contract Regulations
2005 (the ‘Regulations’) entitling him to avoid the agreement.
Article 33 of the Regulations entitles a party to avoid a
contract for mistake in certain circumstances where the
mistake relates to the existence of the subject matter of the
contract, the identity of the subject matter, the possibility of
performing the contract, or the quality/quantity of the subject
matter. The Respondent brought proceedings against the
Appellant for a refund. The First Instance Circuit decided on
the facts, the mistake (i.e. the Respondent’s wife’s medical
condition) may have arisen after the agreement’s conclusion
so there would have been no erroneous assumption relating
to facts when the agreement was concluded. Therefore,
Article 33(1) was not satisfied. However, the First Instance
Circuit took the view that Article 94 of the Regulations

on force majeure applied rendering the execution of the
agreement impossible - i.e. Respondent’s wife's medical

@QICDRC | JANUARY — JUNE 2024 — QICDRC Case Digest




CASE DIGEST

condition - therefore he was entitled to a full refund. The
Appellant appealed.

HELD

The Court noted there was no specific QFC regulation on
consumer protection, and it had not been argued that Qatar
Law No. 8/2008 on Consumer Protection was applicable.
The Regulations were drafted to apply to disputes between
businesses, and in applying them the Court must give effect
to considerations that were of paramount importance to
business, i.e. freedom of contract, predictability and certainty
of the law as to the outcome of a dispute, and holding parties
to their bargain. It might also be necessary to adapt the law
to keep pace with commercial change and better serve the
development of business at the QFC by giving effect to market
practice. There was no medical evidence before the Court
that indicted any part of the medical treatment undergone
by the Respondent’s wife amounted to force majeure or
made the execution of the agreement impossible, e.g. it
was possible to obtain the visa and travel at a later date. In
construing the parties’ agreement, the Court considered
Article 107 which stated:

(1) Where the contract provides that a party who does
not perform is to pay a specified sum to the aggrieved party
for such non-performance, the aggrieved party is entitled to
that sum irrespective of its actual harm.

(2) However, notwithstanding any agreement to the
contrary, the specified sum may be reduced to a reasonable
amount where it is grossly excessive in relation to the
harm resulting from the non-performance and to the other
circumstances.

Then the Court considered Article 115 which stated:
On termination of a contract either party may claim
restitution of whatever it has supplied, provided that such
party concurrently makes restitution of whatever it has
received. If restitution in kind is not possible or appropriate
allowance should be made in money whenever possible.

The Court held that each of those provisions, if
applicable, gave the Court the power to achieve a just result.
Contractual provisions could be drafted to render Article
107 inapplicable but this contract did not do so. Article 107
did not expressly extend to the retention of a sum paid as
distinct from an obligation to pay a further sum. However,
the purpose of a liquidated damages clause was to specify
a sum due on non-performance. It made no difference to
the achievement of that purpose whether the sum had been
paid in advance and was to be retained after the occurrence
of the non-performance; or if a sum was to be paid after
the non-performance. The Court concluded that Article
107 should be purposively interpreted so it extended to
the retention of a sum paid. This was in line with Article
256, 263 and 266 of Qatar Law No. 22/2004. Under Article
107(2) of QFC Contract Regulations 2005, the Court allowed
the Appellant to retain QAR 5,000 from the sum for work
undertaken.

ASMA ABDULAZIZ AL-SAUD V DEVISERS
ADVISORY SERVICES LLC [2024] QIC (A) 3

CORAM: LORD THOMAS OF CWMGIEDD, PRESIDENT AND JUSTICES
ALI MALEK KC AND DR MUNA AL-MARZOUQI

DATE: 4 FEBRUARY 2024

KEYWORDS: APPELLATE DIVISION; QFC CONTRACT REGULATIONS
2005; FORCE MAJEURE; CONSUMER PROTECTION; RESTITUTION.

FACTS

The parties entered into an agreement for the Appellant to
assist the Respondent in obtaining a UK Sole Representative
of an Overseas Business Visa. The agreed fee, payable

in advance, was QAR 30,000. The Appellant sent the
Respondent many emails requesting various documents but
none were provided. Later an email was sent on behalf of
the Respondent requesting a partial refund. The Appellant
wrote to the Respondent to inform her the UK government
was discontinuing the specific visa she wanted and suggested
another type. The Respondent did not want another visa
type and requested a full refund. The Appellant relied upon
their contract and refused to provide this. The Respondent
brought proceedings against the Appellant for a refund. The
First Instance Circuit held performance of the agreement
had become impossible in light of the UK government
decision to discontinue that type of visa and force majeure
under Article 94 of the Qatar Financial Centre (‘QFC’)
Contract Regulations 2005 (the ‘Regulations’) applied. The
Respondent was entitled to a full refund. The Appellant
appealed.

HELD

The Appellate Division agreed with the First Instance Circuit
that force majeure applied to the facts. The discontinuance

of that visa was not a circumstance within the reasonable
control of either party and neither party could reasonably have
been expected to take it into account when the agreement
was made. However, Article 94 did not deal with payments
made prior to the event giving rise to the impossibility of
performance. The First Instance Circuit ruled it did not make
any legal difference the sum was paid in advance instead

of there being an obligation to pay it in the future. The
Appellate Division disagreed as Article 94 simply did not
deal with this scenario. The Court turned to Article 115 of
the Regulations for assistance which stated:

On termination of a contract either party may claim
restitution of whatever it has supplied, provided that such
party concurrently makes restitution of whatever it has
received. If restitution in kind is not possible or appropriate
allowance should be made in money whenever possible.

It was clear that Article 115 of the Regulations gave the
Court a wide area of judgment when restitution in kind was
not possible by one party. In this case the Respondent could
not provide restitution of the work that had already been
done by the Appellant. The Court felt allowance should be
made for that work and the Appellant could retain QAR
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8,000 for the work it had already done for the Respondent.

STEPHEN FERRIS V SANGUINE INVESTMENT
MANAGERS LLC AND CHRISTOPHER JOHN
LEACH [2024] 0IC (E) 1

CORAM: JUSTICE DR MUNA AL-MARZOUQI

DATE: 4 FEBRUARY 2024

KEYWORDS: ENFORCEMENT DIVISION; CONTEMPT OF COURT; MONEY
ORDERS; AFFIDAVITS; PENALTY.

FACTS
On 24 June 2022, the Applicant and the Respondents, who
were in a financial dispute, concluded a Settlement Agreement
which required payment of sums from the Respondents to
the Applicant in instalments on or before 31 August 2022,
31 October 2022 and on 30 November 2022. None of the
payments were made so the Applicant applied for an order
to enforce the Settlement Agreement which was granted on
27 September 2022 in the sum of $300,000 plus interest and
costs. A further order was made in respect of the Settlement
Agreement on 8 January 2023 of $200,000 plus interest
and costs. On 8 March 2023, the Applicant applied to the
Court for an order requiring the Respondents to provide
an affidavit disclosing their worldwide assets. No response
was received, and so on 4 April 2023 the Court ordered the
affidavit be produced. On 18 April 2023, an affidavit was
filed and served. The Applicant subsequently made various
applications, including for declarations that the Respondents
were in contempt of court for:
i. failing to comply with various court orders for payment
of sums of money;
ii. for providing false and misleading information in
executing a Tomlin Order thereby making a false
representation they would comply with the Settlement
Agreement, and by making false and/or misleading
representations throughout the case that they would
satisfy the outstanding sums; and
also sought an order requiring each Respondent to pay
a financial penalty, that the Second Respondent be
arrested and brought to Court, and an order compelling
the attendance of the First Respondent - through
the Second Respondent as director - and the Second
Respondent to Court for questioning on their worldwide
assets.
No response to the applications was received from the
Respondents, and they did not attend the listing hearing of
the matter before the Enforcement Judge.

HELD

Using the dicta from XL Insurance Company SE v IPORS
Underwriting Limited, Paul Alan Corcoran and others [2021]
EWHC 1407 (Comm), the Applicant submitted the Court
might use that test and would conclude it was appropriate to
proceed in the absence of the Respondents. The test was:

i. whether the respondents had been served with the

relevant documents, including notice of the hearing;

ii. whether the respondents had had sufficient notice to
enable them to prepare for the hearing;

iii. whether any reason had been advanced for their
non-appearance;

iv. whether by reference to the nature and circumstances of
their behaviour, they had waived their right to be present,

i.e. was it reasonable to conclude they knew of or were

indifferent to the consequences of the case proceeding in

their absence?

v. whether an adjournment would have been likely to secure
their attendance or facilitate their representation;

vi. the extent of the disadvantage to them in not being able to

present their account of events;

whether undue prejudice would be caused to the applicant

by any delay or would be caused to the forensic process

if the application was to proceed in the respondents’

absence; and

ix. the terms of the ‘overriding objective’, including the court’s
obligation to deal with the case justly, expeditiously and
fairly and take any step or make any order for the purposes
of furthering the overriding objective.

The Court made it clear XL Insurance Company SE v
IPORS Underwriting Ltd, Paul Alan Corcoran & Others, whilst
persuasive, was not binding. However, in the absence of
any relevant principles on point from this Court, it provided
a useful framework through which this decision could be
made. However, the Court had the power to make the order
sought under Articles 10.3 and 34.3.2 of the Regulations
and Procedural Rules (the ‘Rules’). Taking into account
these factors, it was appropriate to proceed in the absence
of the Respondents. In relation to contempt of court, the
Court was satisfied under Article 34.3 of the Rules, the
concept existed, as the Court had the “... power to enforce
its own judgments, decisions and orders, and to deal with
contravention of its judgments, decisions and orders and
matters relating to contempt”. This was supported by Qatar
Financial Centre Regulatory Authority v First Abu Dhabi Bank
PJSC [2019] QIC (F) 8 where the Court held the Defendant in
contempt of court for failing to produce documents and an
affidavit as ordered. As there was limited authority from this
Court on the issue of contempt of court, it was appropriate
to look to other jurisdictions for some guidance, although
the core powers to deal with contempt of court came from
Article 10.3 and 34.3.2 of the Rules. It was possible to draw
the following principles on liability for contempt of court
from National Highways Limited v Anya Heyatawin and others
[2021] EWHC 3078 and Business Mortgage Finance 4 Plc v
Hussein [2022] EWHC 449.

i. The alleged contemnor knew of the terms of the order.

ii. They acted (or failed to act) in a manner which involved
the breach of the order.

iii. They intended the act or omission in question.

iv. They knew of the facts which made the conduct a
breach.

The standard of proof was the criminal standard, and
it would be a defence if there was a reasonable excuse for
taking or not taking an action that allegedly constituted
contempt of court. Following a full analysis of the factual

vii.
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matrix, the Court found each of the contempt of court

allegations made out and the declarations were made. The

Court imposed a financial penalty on each Respondent of

QAR 25,000 based on the following principles:

i. the Court had broad discretion on penalty and could
impose a custodial sentence, a financial penalty, and an
order for the sequestration of assets;

ii. the Court’s discretion should be exercised with a view to
achieving punishment, ensuring future compliance, and
the rehabilitation of the contemnor;

iii. a first step in the analysis was to ascertain culpability;
and

iv. the Court should consider all the circumstances which
included but were not limited to prejudice caused by the
contempt and if it was capable of remedy; the extent
to which the contemnor acted under pressure; whether
the breaches were deliberate or unintentional; the
degree of culpability; whether the contemnor was in
breach due to others’ actions; whether they appreciated
the seriousness of the breach; cooperation by the
contemnor; whether there had been an admission or
apology from them; good character and antecedents;
and any other personal mitigation.

Imprisonment was the most serious sanction and could
only be imposed where the custody threshold had been
passed; any term of imprisonment should be as short as
possible but commensurate with the gravity of the events;
and any term of imprisonment may be suspended. The other
orders sought were not made.

AARNOUT HENRI NICOLAES WENNEKERS V
IOA}'AR FREE ZONES AUTHORITY [2024] QIC
A)?

CORAM: LORD THOMAS OF CWMGIEDD, PRESIDENT AND JUSTICES
SIR WILLIAM BLAIR AND DR GEORGES AFFAKI

DATE: 30 APRIL 2024

KEYWORDS: APPELLATE DIVISION; JURISDICTION; LAW NO. 34 OF
2005 ON FREE ZONES; QATAR FREEZONE AUTHORITY; EMPLOYMENT.

FACTS

The Respondent was interviewed for a post with the
Appellant on 20 January 2019. On 16 May 2019 the
Respondent received an offer of employment letter from
the Appellant for the position of, ‘Manager - Corporate
Planning’. On 23 May 2019 he emailed the Appellant
accepting the offer in principle but sought clarification

on the remuneration package and other matters. He

then signed the letter but noted next to his signature “no
employment agreement will be signed ... unless all the
conditions of your letter dated 16 May 2019 have been fully
satisfied”. He started work on 2 July 2019 and in December
2019, the Appellant provided him with a draft employment
contract in the standard form. However, following
discussions on the terms, nothing further was agreed and
no employment agreement was signed. On 13 January

2021, the Respondent was transferred to the Internal Audit
Department and became the ‘Governance Manager’. On 2
and 19 September 2021 he suffered workplace accidents.
On 22 September 2021, he collapsed at work and went on
sick leave until 31 January 2022. He returned to work on

1 February 2022 when there was a meeting between him
and various senior members of the Appellant at which his
employment was terminated. On 17 February 2022, he

sent the Appellant’s Chair a letter stating his dismissal was
unfair and suggested a settlement of QAR 2,633,140. On 28
February 2022, the Appellant provided the Respondent with
a ‘Final Settlement’ document offering QAR 132,006 which
the Respondent accepted on 21 March 2022 on the grounds
he had no choice but to accept as his funds were depleting
and he had to leave Qatar. Before the First Instance Circuit,
the Respondent claimed his dismissal had been unlawful

as there had not been due process or justification, and

the Appellant had acted in bad faith by failing to agree the
terms of his employment in 2019. The Appellant challenged
the Court’s jurisdiction and argued the claim should have
been before the Administrative Circuit of the Court of First
Instance in line with the Administrative Disputes Law (Qatar
Law No. 7/2007). This challenge was dismissed: it contended
before the First Instance Circuit that Article 44 of Qatar
Law No. 34/2005 (the ‘QFZ Law’) did not cover this dispute
as the provision only included ‘Registered individuals’. It did
not apply if there had been agreement to resolve disputes
by alternative means. Clause 10.4 of the employment
agreement provided for such alternative means by providing
for the jurisdiction of other national courts of the State of
Qatar; and under Qatar Law No. 7/2007, the dispute with
the Respondent was within the exclusive jurisdiction of the
Administrative Circuit. The First Instance Circuit rejected
these arguments ([2022] QIC (F) 25). It held on proper
interpretation of Article 44 of Qatar Law No. 34/2005, the
term ‘individual’ should be given its ordinary meaning and
was not limited to ‘a Registered individual’. Mr Wennekers
was an individual. There was no agreement to settle the
dispute by alternative means as Mr Wennekers was not
bound by the terms in the draft employment agreement as
based on the Qatari Civil Code (Qatar Law No. 22/2004): he
had never agreed to it. It was also unnecessary to consider
the extent of the jurisdiction of the Administrative Circuit
under Article 43 of Qatar Law No. 34/2005; Qatar Law

No. 7/2007 provisions did not apply to QFZA employees
and that conclusion was in line with Mr Wennekers's
evidence on the advice he had been given by Government
departments in Qatar. The First Instance Circuit decided
the Respondent had been wrongly dismissed. It ruled the
settlement document the Respondent had signed in March
2022 did not bar his claim and he was entitled to damages
for wrongful dismissal based on the loss of the balance of his
fixed term four-year contract, unpaid bonuses and statutory
compensation for injuries he had suffered in September
2021, along with compensation for delay in paying the
amounts due to him ([2023] QIC (F) 42). On appeal the
jurisdiction issue argued by the Appellant was different
from that argued before the First Instance Circuit. The
Appellant’s fresh argument was that the Respondent was a
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public employee; disputes involving public employees were
assigned to the Administrative Circuit under Qatar Law No.
7/2007; and there was nothing in Qatar Law No. 34/2005
that affected the status of the Appellant’s employees or gave
this Court jurisdiction over a public employee.

HELD
It was not in dispute the Respondent was a public employee
and was common ground that Qatar Law No. 7/2007
established the Administrative Circuit with a specific
jurisdiction for specified claims by public employees. As the
Respondent was a public employee, his dispute which involved
his salary, bonuses and allowances was in principle within the
Administrative Circuit’s jurisdiction. The jurisdiction issue
turned on whether, viewed in the context of the whole of
Qatar Law No. 34/2005, Article 44 conferred jurisdiction on
this Court over a dispute between the Appellant as a public
authority and one of its employees as a public employee by
reason of the use of the term ‘individual’ with its very wide and
unrestricted meaning. In the context of the Appellant’s status
as a public body and Article 43 of Qatar Law No. 34/2005,
the Court considered whether the wide term ‘individual’ in
Article 44 of Qatar Law No. 34/2005 was intended to give
this Court jurisdiction over the Appellant’s employees as
public employees whose disputes with their employer over
salaries and other matters that would otherwise go to the
Administrative Circuit. Article 43 stated:
The laws and rules regulating the civil service in the
State will not be applicable to the Authority or any of the
employees. The Authority will have the power to establish
its own internal regulations relating to the conditions and
statuses to be applied to its employees.

As the First Instance Circuit held, under Article 43
the Appellant’s employees were not subject to the laws
regulating the civil service. However, the article gave the
Appellant the power to make regulations such as the QFZA
Personnel Regulations. Article 185 of the QFZA Personnel
Regulations provided for the default application of the
Civil Human Resources Law (Qatar Law No. 15/2016), the
law that applies to all public employees in Qatar, with the
exceptions specified in Article 2. The Appellant did not
appear in Article 2.

Article 43’s purpose was simply to clarify the Appellant’s
employees would not be governed by the general law
relating to the civil service on all matters, but by regulations
specifically applicable to the Appellant as issued under
Article 43. This did not mean the Appellant’s employees
were to be treated differently to or separately from other
public employees. Taking into account the public employee
status of those employed by the Appellant, Article 43’s
intention was that these employees should not be treated
differently to or separately from other public employees
except in specific respects stated in the QFZA Personnel
Regulations. Given that intention and the reference in
Qatar Law No. 34/2005 to employees, the Court asked if
in that context the use of the word ‘individual’ in Article
44 intended the Court to have jurisdiction over disputes
between the Appellant and its employees. If so, there

was no reason to limit the application of Article 44, e.g. it
would cover disputes between members of the Appellant’s
Board and the Appellant. The Court held there was no such
intention. Employment disputes between the Appellant

and its employees were not within this Court’s jurisdiction
simply because of the term ‘individual’. Article 44’s function
was to ensure those who invested in the QFZ would, unless
they specified an alternative means of dispute resolution,
be provided with both an international court and a legal
regime outside investors would be more familiar with

than the regime before other national courts in Qatar. If
disputes were to arise between a company registered in
the QFZ and an individual employed by that company and
no provision had been made for jurisdiction, this Court
would be an appropriate court. It was difficult to see why
the QFZA or the Qatari Government would have wanted to
provide that State employees would need that jurisdiction
when provision was already made, e.g. under Qatar Law No.
7/2007 so the appeal succeeded.

BV C [2024] QIC (F) 20

CORAM: JUSTICES ALI MALEK KC, DR MUNA AL-MARZOUQI AND DR
GEORGES AFFAKI

DATE: 28 MAY 2024

KEYWORDS: FIRST INSTANCE CIRCUIT; ARBITRATION; SET ASIDE;
PUBLIC POLICY; QFCARBITRATION REGULATIONS 2005.

FACTS

The Applicant sought to set aside an ICC arbitral award

where the seat of the arbitration was the Qatar Financial
Centre (‘QFC’) and the substantive law of the arbitration was
the law of the State of Qatar. The parties - both non-QFC
entities - agreed the Court had jurisdiction over the matter

in accordance with Article 41(2)(A)(iv) and 41(2)(B)(ii) of the
QFC Arbitration Regulations 2005 (the ‘Regulations’), along
with Article 9.3, 10.3 and 33.1 of the Court’s Regulations and
Procedural Rules. The dispute arose between two business
partners - B and C - in respect of a joint venture company that
had been established to secure major construction projects

in Qatar. The arbitration claims related to a shareholders’
agreement. In or around November 2013, the parties had
incorporated the joint venture company in Qatar named, D (C
owned 49% and B owned 51% of D). C initiated the arbitration,
and was the successful party. B, the unsuccessful party in the
arbitration applied to set aside the award on various grounds.
Loss of profits were not recoverable under Qatari law, and by
making such an award the arbitral tribunal had made an award
that was not in the interests of the QFC and/or the public
order of the QFC and/or the State of Qatar. There were also
no or no adequate reasons given by the arbitral tribunal for
preferring C's main witness's evidence over B’s main witness,
so to enforce such an award was not in the QFC’s interest. In
addition, awarding interest was prohibited under Qatari law so
the arbitral award was not in the interest of the QFC and was
against the State of Qatar’s public order.
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HELD

The Court held that the right approach to interpreting the
Regulations was to consider the fact Article 41 was based

on the UNCITRAL Model Law on International Commercial
Arbitration (the ‘Model Law’) which was based on the almost
universally accepted United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards
1958. As was stated in Lord Thomas of Cwmgiedd’s opinion
in the Privy Council case of Betamax Limited v State Trading
Corporation (Mauritius) [2021] UKPC at para 21:

Article 34 of the Model Law, as the UNCITRAL
Explanatory Note to the Model Law makes clear, contains
an exclusive list of grounds for setting aside an award.
This is essentially the same list as in Article 36 of the
Model Law for the recognition and enforcement of
arbitral awards which was taken from Article V of the
United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958 (the ‘New
York Convention’). As ‘public policy’ is determined in
the courts of the state before which proceedings are
brought, there may be differences in the view taken as
to the nature and scope of the public policy between a
supervisory court which is considering setting aside the
award and a court enforcing the award in a different state
but there is no reason for difference as to the extent of
a court’s right of intervention in respect of public policy
under Articles 34 and 36 and the decisions in this respect
on enforcement are applicable in respect of applications
to set aside.

The Court noted the language of Article 41 of the
Regulations and Article 34 of the Model Law was not
exactly the same, with one speaking of ‘interest’ and one
‘public policy’. However, the Court considered ‘interest’
and ‘public policy’ were - for all intents and purposes
- the same. Any distinction between the interest of the
QFC and the State of Qatar was one without any practical
difference as it was difficult to think of a case where the
interest of the QFC and the State of Qatar would not be
aligned or the same. The public policy exception should
be construed narrowly because the policies underlining
enforcement of arbitral awards were those of finality and
pro-enforcement. International arbitration users valued
these policies - certainty and knowledge that challenges to
awards are on narrow grounds and exceptional. Challenges
would be rare and when made must be carefully scrutinised
against the strictest standards. The fact the parties’
chosen jurisdiction made a mistake of law or fact was not
a ground for challenge. In line with the policy of minimal
curial intervention, the Court would only interfere if serious
prejudice had been shown by the party seeking to challenge
the award. This included a causation requirement. Article
41 of the Regulations gave the Court discretion on whether
or not to set aside an award which would not be exercised
in favour of set aside where the matter was inconsequential
or minor or did not cause serious prejudice. The Court
dismissed the application as none of the grounds were made
out. On the question of adequate reasons for preferring the
evidence of one witness over another, the Court would not

interfere with findings of fact and assessment of evidence
of a tribunal, particularly where the tribunal had clearly
taken care and shown skill in producing a comprehensive
and detailed award. How a tribunal expressed its reasons
was a matter on which the Court could not or should not
interfere. A deficiency of reasons was also not a ground

for challenging a decision. The Regulations represented a
modern form of dispute resolution firmly routed in respect
for party autonomy, certainty and finality. The parties choose
who will decide the dispute and this involves acceptance of
the risk the tribunal might come to a decision that may be
thought to be wrong in fact or law. The Court did not sit on
appeal from a tribunal’s findings of fact or law. It also did
not interfere with the tribunal’s case management decisions
or how a tribunal decided to express itself in the award
when it gave reasons for its decisions. Hearings before a
tribunal were not a rehearsal for arguments to be challenged
before a competent court. Challenges were exceptional,
and the Regulations were based on international arbitration
principles observed in many jurisdictions, and provided
narrowly defined grounds for judicial intervention reflecting
a pro-enforcement policy towards arbitral awards.

AMBERBERG LIMITED V PRIME FINANCIAL
SOLUTIONS LLC AND OTHERS [2024] QIC (F)
23

CORAM: JUSTICES FRITZ BRAND, ALI MALEK KC AND YONGJIAN
ZHANG

DATE: 28 MAY 2024

KEYWORDS: FIRST INSTANCE CIRCUIT; SECURITY FOR COSTS.

FACTS

The claims against the Second and Third Defendants were

in the context of a long-running litigation brought by the
Claimant, a company incorporated in the British Virgin Islands.
The Defendants’ evidence was that the Claimant was not

a trading entity and did not have any assets in Qatar. The
Claimant’s sole director and shareholder was a Mr Rudolfs
Veiss. The Defendants were directors of the First Defendant
which was purchased by the Claimant in 2019. The Claimant
argued the Defendants were under statutory duties and owed
him a duty of care as an investor and shareholder in the First
Defendant to make certain disclosures, refrain from making
misrepresentations, and comply with the QFC laws. The
Claimant alleged the Defendants had breached their duties by
failing to make certain disclosures, making misrepresentations
and failing to comply with QFC laws, and as a result he had
suffered losses. The Defendants filed and served substantive
defences and then applied for security for costs of £144,000.
It was common ground there was no express provision in

the Court’s Regulations and Procedural Rules (the ‘Rules’)
comparable to Rule 25 of the Civil Procedure Rules in England
and Wales to make an order for security for costs. However,
the Court had the power to make interim measures under
Article 10 of the Rules, which included the power under Article
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10.1 to “take all steps that are necessary or expedient for the
proper determination of a case”. The Claimant argued the
Court had no power to make an order for security for costs as
no express power was contained within the Rules; the Court’s
powers under Article 10.1 only provided the power to make
‘necessary’ for the determination of a dispute and such an
order was not ‘necessary’; and orders for security for costs
prevented disputes from taking place expeditiously and used
more Court and party resources than was necessary which
was against the Overriding Objective.

HELD

The Court concluded it did have the power to make an order
for security for costs. It first applied the general rule that

an unsuccessful party should pay a successful party’s costs
(Article 33 of the Rules). If that article was to be effective,

the successful party must have some degree of assurance
they would be able to recover their reasonable costs from

the unsuccessful party. Secondly, it was in the interests of
justice that successful litigants were able to recoup costs from
unsuccessful parties. Thirdly, the language of Article 10.4 was
apt to cover interim measures requiring the payment of costs
by security and referred explicitly to costs. Finally, it rejected
the Claimant’s argument that security for costs delayed and
effected the progress of proceedings in a manner contrary to
the Overriding Objective. The Court constructed a framework
to determine whether or not an order for security for costs
was appropriate (it was an approach similar to other regimes
dealing with security for costs, e.g. Rule 243 of the ELI/
UNIDROIT Model European Rules of Civil Procedure).

Factor 1 - was it was possible to decide the Claimant would
succeed in its claim or the Defendant would succeed in its
defence?

Factor 2 - looking at the financial position of the party against
whom the order was sought.

Factor 3 - an assessment of whether it was fair and reasonable
to make an order for security for costs.

In this case it was not possible to make a determination
as to Factor 1. As to Factor 2, there was no evidence the
Claimant had any assets that could be applied to satisfy a costs
order. The Court was satisfied if the Claimant’s case failed and
costs were awarded against it, it would be unable to pay those
from its own resources. Whilst the Claimant averred it would
voluntarily honour an adverse costs order and this was a
reason not to make the security for costs order, the Court was
not persuaded by this (there was no evidence the Claimant
had any assets to satisfy a costs order; and its shareholder’s
ability personally to satisfy an order was irrelevant as he was
not a party to these proceedings, particularly in the context of
hard fought litigation). The Defendants also had real concerns
on whether the sole shareholder would procure monies to
satisfy a costs order against the Claimant. Therefore there
were good reasons to conclude there was a substantial risk
the Defendants would not be able to enforce a costs order
in their favour. As to Factor 3, the Claimant made a stifling
argument, that such an order would prevent it from exercising
its legal rights. The Court was of the view that their submission
was wholly insufficient to indicate the Claimant could not
raise funds: in particular, it had retained experienced solicitors

and counsel to act on its behalf. The Court therefore made
the order in the sum sought by the Defendants to be made
in staged payments ordered by the Registrar if not agreed
between the parties.

RE PRACTICE DIRECTION NO. 1 OF 2024
(LITIGATION RESTRAINT ORDERS) IN THE
MATTERS OF AMBERBERG LIMITED AND MR
RUDOLFS VEISS [2024] QIC (F) 24

CORAM: JUSTICE FRITZ BRAND

DATE: 5 JUNE 2024

KEYWORDS: FIRST INSTANCE CIRCUIT; LITIGATION; RESTRAINT
ORDERS; PRACTICE DIRECTION NO. 1/2024; VEXATIOUS LITIGANTS.

FACTS

The purpose of Practice Direction No. 1/2024 is to ensure

the Court has clear powers to protect the public and its
resources in the face of repeated claims and/or applications
that should not have been brought by a party and/or any
person associated with that party (an ‘Associate’). A Litigation
Restraint Order (‘LRO’) is an order which restrains a party and/
or an Associate from filing any case or any application, or any
further applications in ongoing cases, without the permission
of the President or a Nominated Judge.

Where - before or after the coming into force of the
Practice Direction - a party and/or an Associate had made
two or more applications that the Court had declared to be
‘entirely without merit’, ‘wholly without merit’, ‘devoid of
merit’, or words to the same effect, and in the opinion of the
Registrar the making of an LRO may in the circumstances
be warranted, the Registrar may refer the matter to the
President of the Court to consider making an LRO.

Where the Registrar referred the matter and the
President or a Nominated Judge was of the view that there
were prima facie grounds for making the order, the party
and/or Associate may make written submissions within a
time frame specified by the Court. Once submissions were
received, a decision would be made on the papers.

The President or a Nominated Judge could make the
order if they were satisfied that two or more applications
had been made by the party and/or an Associate which the
Court had declared to be ‘entirely without merit’, ‘wholly
without merit’, ‘devoid of merit’, or words to the same effect
and in their opinion it was reasonable in all circumstances to
make such an order.

HELD

The Nominated Judge in this case was satisfied the criteria
were fulfilled, and exercised his discretion to make such an
order which was to run for two years from the date of the
judgment.
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